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TO THE FIRST EDITION. 


HE Editor of this Report begs leave to offer a few words; 
1/t, As to the contents of the work; and 24/ Ys of the 
motive or cauſe of its publication. 


1/t. The former of theſe may (in general) be FRE” in ah title- 
page, and in the table at the end. But as the title-page i imports 
caſes argued, debated, and adjudged in B. R. only, it may be ne- 
ceſlary here to inform the Reader, that ſome few caſes will here- 
in be alſo found, which were argued and adjudged in C. B, Of 
this kind are thoſe of Archer and Bokenham, and Abbot and 
Burton. 


2dly, The motive or cauſe of its publication, was chiefly to 
. ſupply a lacuna or cha/m, that at preſent appears in our printed 
reports; for the Editor hereof obſerving, that Fareſley, 6 Mod. 
&c. proceeds no further than the end of the third year of queen 
Anne; and that Caſes in Law and Equity begin with the ninth 
of the ſame queen, (and conſequently. that there was a vacuum 
of at leaſt five years) ; he could not but apprehend it might be 
of ſome uſe and benefit to his profeſſion, to publiſh ſuch caſes 
as had occurred in B. R. during that interſtitium, which ends 
with the death of Sir Journ Holt, Kat. late lord chief juſtice of 
that court. 


1 


And as, in preparing this work, the Editor - found certain 
caſes of excellent learning argued and adjudged in C. B. (as is 
before obſerved) he thought himſelf ** to communicate 
thoſe alſo to the public. 


Nor are other caſes herein contained, which, prima facie, may 
ſeem of ſmall import, to be for that cauſe totally rejected; for 
(as the lord chief juſtice Coke long fince obſerved) there is no caſe 
in the law, however immaterial or inſignificant it may at firſt fight 
appear, but ſome time or other will land à fludious reader and dili- 
gent practiſer in good ſtead. 


To ſuch readers, to ſuch practiſers, is this report recommended. 


Middle-Temple. ; 
ADVE R- 


ADVERTISEMENT 


| To THE 
PRESENT. EDITION. 


THE publiſher of this Second Edition being poſſeſſed of ſome 
manuſcript caſes and pleadings, argued and adjudged in the reign 
of queen Ann, and taken in a very accurate manner by the late 
Mr. Lutwyche, was induced, by the opinion of a very great 
authority, (to whoſe labours in this kind the Public is very 
much indebted) to give them to the World: With this view a 
.gentleman of the profeſſion was applied to, who has ſelected 
ſuch of the-caſes as appeared, in his judgment, more particu- 
larly worthy the attention of the profeſſion; with ſuch of the 
pleadings as related to thoſe caſes, and to others of conſequence 
before. publiſhed in this and other reports: Theſe, it may be ob- 
ſerved, are principally added by way of SUPPLEMENT at the end 
of the book; ſuch of them only being inſerted in the body of 
it, as were neceſſary. to compleat the caſes there reported. Be- 
Ades the addition of this new matter, the old caſes have under- 
gone a thorough reviſion and correction: ſome explanatory notes 
ate added.; and, to illuſtrate the whole, upwards of a thouſand 
marginal references have been collected and applied, ſhewing the 
ſame caſes in other books, and parallel caſes in more modern 
ones. The tables of courſe are conſiderably enlarged; and, upon 
the whole, we now venture to recommend this book to the 
profeſſion, as much more worthy, than it has hitherto appeared, 
of the diſtinguiched title of the ELEVENTH MODERN. 
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ney only, there ſpecial bail ought to be given: An 


* Eaſter Term, 1702. * 


1 Annz Reginz in B. R. 


_ OY 8 


—— 


Note; In this and ſome ſucceeding Terms, the following 
Opinions were obiter delivered by the ſaid Court of 
B. R. Holt Chief Juſtice. | 85 
"is HEN a trial has been twice had on the ſame iſſue, New Trial. 
\ \ and both verdias agree, it would be unreaſonable 5 lf. 6. 
to grant a new trial: But if a ſheriff returns a " 


3 jury contrary to a rule of court, or commits an 
ſuch „ the prejudice of either party, it may ben 21 
good cauſe to ſet aſide the verdict, Sc. But when no material 

-cauſe can be ſhewn, this court will always have too great an 
eſteem for a verdict, to grant a new trial. And yet when 
any unforeſeen accident happens, or ſome ſudden impediment, _ 
as ſickneſs, Cc. to a witneſs, and a trial is had, and a verdidct 
iven for the plaintiff, which might have been given for the de- 
dant, had that witneſs been produced, in ſuch caſes-this court 
will grant a new trial, on paying coſts of the former trial. 72 
2. Where a trial is had upon a view, this court will not eaſily Trial on 
be induced to grant a new one: For the view is ſuppoſed — Ae. 
govern the jury more than the evidence at the trial; and there- 240, Soof « 
fore, in ſuch caſes, there ought to be ſome great irregularity in the wal atbar.. 
jury, to obtain a new trial. Ter 
: pl. 27. but fee 2 Ld, Raym. 1259, 60, and 4 Barr. adi fufre. 


* 9 


. ® Where u bond for payment of money has lain dormant + p. 
| Oath years, if, on an Ken brought thereon, the defendant — 45 
. Sobvit ad diem, Holt Ch. J. ſaid, This will be a good plea, Bead. 
| Ve. For it is a ſtrong preſumption the bond has been fatisfied, 5 Med: 2:- 
where there has bees no. demand made, nor action brought there- 1530. Ju. 
©, in ſo long « ine. ee 


4. Note; the ſtat. 3 Fun. 8. when a writ of error 38 Bailea Error © 
brought on a judgment had upon a bond conditioned to 77 mo- Bond to pay, 


toc. 
after a > 0 


year, a ſtire facias ought to precede the /-vari, or fieri facias. tute and Holt 
| 268. 
| B | whe 


— 
. * l 2 » n 
- 0 * I. + * * 2 as . . ” © + — - - 0 - - 2 — *- Suh Joe. * — 
” 


Faſter Term I Ann. 


* 
— 3 n 4 * 


. 


Pail, Cc. 5. If one, who becomes bail, has a warrant of attorney to 
288 indemnify him, yet he cannot enter it up, and take out execu- 
tion upon it, till ſome proceſs is gone out upon the Saif, 
whereby he has an injury done him. ; 
id. 24. 6. Notice of bail, on an arreſt,” &c. ought to be not t only by 
a Note given of the parties names who are to be bail, but alſo 

of their addition, trade, ſubſtance and place of abode ; that fo 

they may be the more eaſily inquired after by the plaintiff or his 


attorney. 
Original When the ſuit is by original writ, the ſtatute of Jeefails will 
Writ. not help a bad writ (original); co!ra, where the ſuit is by meſne 


5 proceſs, as bill Midd latitat, &c. For the difference herein 
and quere. between treſpaſs and AI on the caſe, ſee. Heb, 180. 2 
| Cro. 542. 

Imparlance. 8. An imparlance ought not to be granted, unleſs it is prayed 
Nil dicit. or aſked by the party; and on a nil dicit judgment is to be given 


N 0 25 i inſtanber. 
Plea in Abate- 9. Pleas in abatement muſt be within four full days it in term: 
an For if a declaration be given four days before the end of a term, 


1 Salk. 36 
Str. 1135. the defendant cannot plead in abatemnt the next term; nor will 


a plea in abatement be allowed | ordinarily after a general impar- 


lance. See Inflit. Legal. p. 51, 519. 
Sb , 10, If 4. puts in an ill plea, and B. joins iſſue upon it, and a 
&c. Tamen verdict is given againſt B. now B. ſhall never take advantage of 
2 for if A. s bad plea, having lipt his opportunity of demurting to it: 
A But it may be aided by the ſtatute of jeofarhs. 
point that is immaterial, the court will award a repleader. See Doct. pl. 31. 2 Lev. 32. & 
I Burr. 295, Sc. 


"SPY, " 11. » Before one moves in arreſt of judgment, the pales ought 


Arreſt of to be in court, and delivered to the clerk in court; and after it 


| Judgment js { brought in, the counſel have four days to move in arreſt of 


and poftea. judgment; nor will the court grant a rule to alter or amend a 


— —— peſlea after it is returned and filed. NQuere, If not frequently 
rSalk, 47, done, if in the ſame term it is filed. 

8 12. Note; The court will not, incline to grant a a certiorari to 
juſtices of the juſtices of peace when a perſon is convicted: But the juſtices 
rh - ought to give judgment ; for a certiorari to juſtices is rather to 


aid them, when a man would creep out of their juriſdiction, and 
6 Mod. 17. ſo to bring him into this court, which has a more extenſive pong 


cow 133+, to puniſh him. L. 
' 13. A motion to heath a-writ-taken out by the party himſelf, 


Motion to 

quaſh hisown is not grantable of courſe, but ſome ſufficient cauſe ought: to be 
"writ ſhewn to the court. : | | 
Cro. Jac. 35. | 0 

«Holt. 271. 5 n 67. S. C. <3 ; me 

Title. - RK It is. not ts againſt a wrong N to ſet forth any 


TRE — title ; 1. e. whether by preſcription or otherwiſe ; eſpecially where 
S. C. the Adiion is grounded on the poſſeſſion, 


I ; 15. Nete; 


WO 


Eaſter: I erm 1 Ann. 


15. Note; The word center was held neceſſaty to be inſerted Sc. 
in an indictment of forgery. | Holt 326. | 
16. Note; Before a hawker, pedlar, or the like, can be deem- Vagrant. ; 


ed a vagrant, he muſt be wandring abroad, and out of his own 3 2. 
7 «» 5+ an 


pariſh, | | = . 5 Burn tit. 
- - Vagrant. 

17. If a priſoner makes a negligent eſcape, and afterwards, — . 
upon an agreement between him and the plaintiff, at whoſe ſuit Negligent _ 
he is in execution, the plaintiff diſcharges him, the marſhal or —_ ; 
gaoler cannot take him; for the retaking him, and rendring him 3% > 
to the county gaol upon the Jate ſtatute, is only a ſhifting the 3 Salk. 150. 
gaol, and is wholly founded upon the original proceſs, and only 22 
a continuation thereof. Mr. Juſtice Povel put this caſe: Sup- © 
poſe the marſhal ſuffers an eſcape, and then by virtue of the late 
act of parliament, by a judge's warrant, the plaintiff retakes him, 
if eſcape lies againſt the marſhal? To which the court gave no 
nn 3 after | 

18. If a perſon is in the cuſtody of the marſhal at the ſuit of pricner 
A. and B. in the vacation-time would charge *him there; Q; how charged in 
it muſt be done; for arreſt him he cannot, becauſe he is already — 
in cuſtody; and file a bill, the clerk ſaid, he could not do in the 2 Burr. 1052. 
vacation, nor deliver a declaration but in term- time; ſo that un- P. 4. 
leſs a remanet in cuſtadia, entred in the marſhal's book, ſhould be 
a charge ſufficient to ground an eſcape upon, the patty would be 
without remedy; and fo, for the neceſſity, the better opinion of 
the court ſeemed to be, that it was a good charge: Then, a quel- Ibid. & Reg. 
tion aroſe, what time the plaintif had to declare; in which the Eat. 5 W. & 
clerks of the court differed : For ſome held, it ought to be the 8 
term following; others ſaid, he had two terms to declare in; but 3 Burr. 1448, 
Holt ſaid, that was too long to keep a man in cuſtody upon a 1841. 
renanet, and ordered a reference to Mr. Clerk, who ſaid, the 
plaintiff ought to deliver a copy of the declaration to the turnkey, _- + 
or marſhal, ſome time the next term; but Powell thought the 
plaintiff had two terms. | 1 ES > 

19. But Note; By Holt Ch. J. A remanet in cuſtodia will not A remanet is 
charge a priſoner that has eſcaped, though the marſhal ſhould ne 
own him to be a priſoner in cuſtody : And he alſo ſaid, It was — ther ol 
againſt law to charge a man in cuſtody that is not in cuſtody ; an eſcape. 
for if he has eſcaped, he cannot take notice of any proceedings; — 2 55 
againſt him in a place where he is not. But the marſhal's own- 3 Salk. 150. 
ing a perſon to be in his cuſtody, will make the marthal liable 288 
to an eſcape, and charge himſelf. If a perſon in cuſtody goes 
out of priſon, and returns again (at night); and does fo fre 
quently; This Holt ſaid was a continuance. of the cuſtody 43 
initio, and he might be charged with a remanet in cuſtodia, or 2 
declaration; for by his returning into the priſon, he may back 


notice of the proceedings againſt him, 


* 


. 


l 
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— 20. If a perſon enters into a recognizance to go to trial of 
Salk. 370, an indictment, and by his own act he procures a wrong venire 
pl. 4 Facias, ſo as the indictment is quaſhed; Holt ſaid, this was 
| a forfeiture of his recognizance ; it being a trifling with the 
_ and an ill practice in putting the proſecutor to a great 

charge. 
P.. 21. The printer of a pamphlet, called Legions Addreſs, was 
Imparlance bound to appear in the Queen's Bench the firſt day of the term, 
a 8 and then Mr. Attorney exhibited an information againſt him; the 
1 Salk. 367. defendant's attorney prayed an imparlance ; and the queſtion was, 


- 3 alk. 185- how long time he ſhould have to imparl? Mr. Attorney prayed it 


might be ruled according to the civil fide, viz. to plead ſome 
day within the term; but the clerks ſaid, the cuſtom on the 
crown fide is to give a term. Holt faid, formerly they went 
upon this reaſon, that the term, in the eye of the law, is but 
one day: But he faid, there being an imparlance due by law, he 
thought it would be hard to make a rule to govern this caſe ; and 
ordered the clerk to ſearch precedents. | 8 
An old mort= 22. Lure; If tenant in tail contracts debts by bond, and dies, 
T ae. and it can be made to appear, that ſome of his anceſtors, who 
1 bought the eſtate, found an old mortgage upon it for à long 
term for years, which was kept on foot to wait upon the free- 
hold and inheritance; if ſuch leaſe in equity would not be aſſets 
in the hands of the heir in tail: For tis equity only makes 
ſuch leaſes deſcend, and tis the higheſt equity a man's debts 
- ſhould be paid. 
Prohibition 23. All prohibitions are to be granted upon ſome ſuggeſtion, 
—_— and not otherwiſe ; which ſuggeſtions are to be brought into the 
a Show, 159, Office. But Quære of probibitions to the admiralty, For the court 
' of admiralty does not uſe to ſet forth. the ſpecial matter whereon 
— woe they give ſentence; but only reciting, that they had heard both 
ſides, and ſo proceed to give judgment: And then (they pretend) 
tis too late to move for a prohibition : But per Holt Ch. Juſt. 
Tis never too late to move for a prohibition after ſentence, in any 
' caſe but one, and that is to the ecclefiaftical court, on the ſtatute 
23 H. 8. where the ſuit is out of the dioceſe. And the reaſon 
. why a prohibition is denied in that caſe is, becauſe you have by 
| pleading owned their juriſdiction. 
Hob. 79. 24. And note, Altho' in Hobart a rule is laid down, that for 
p. 6. any thing not appearing in the libel, but only “ ſuggeſted as mat- 
If ter collateral to it, no prohibition ſhall go after ſentence : Yet 
1 Show. 272. in Shatter v. Friend, a prohibition went to the Spiritual Court 
after ſentence, where they had diſallowed proof by one witneſs, 
tho' that matter did not appear in the libel or ſentence: And 
Dokben in that caſe ſaid, that a prohibition o to go rather 
after fentence than before; for then 'twill appear that they 
have diſallowed ſuch proof. | wks Bs 
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25. For prohibitions after ſentence, ſee 1 Sid. 65, 332. 
1 Show. 158, 172, 6 Mod. 252. Fareſl, 148. and 337. See the 
caſe of Edmondſon v. Walker, 1 Show. 179. A prohibition to the 
Admiralty for refufing a plea of claim of property. And ſee 
6 Mod. 26. Where a prohibition ſhall go, if they refuſe a plea 
of the ſtatute of limitations. But note; | 

26. In term, 1 Ann. the opinion of this court ſeemed to Limitations. 
be, that the ſtatute of limitations, 21 Fac. 1. c. 16. did not ex- . ci 
tend to the Admiralty nor Spiritual Courts; ſor Holt C. J. ſaid, 2 2 8 
if a battery was committed ſuper al:/um mare above four years 
ſince, if the plaintiff ſues.for this in the Admiralty, he may. 
well recover damages there. See 3 Levinz 23. and 234. And 
ſuit in the Spiritual Court is only pro reformatione morum, &c. 
And note by ſtat. 4 & 5 Ann. c. 16. . 18. no prohibition ſhall 
be to the Admiralty court, on a ſuit there for ſeamen's wages. 

27. Redemption of ſhips, &c. is a ſpecies of ſalvage, For if Redemption 
a pirate takes a ſhip, and the maſter redeems the goods, the _ 
owner ſhall make him ſatisfaction: For a maſter of a ſhip te- Poſt zo. 
preſents the owners,” and may detain goods for ſalvage. But if 
he once parts with them out of his poſſeſſion, he cannot after- 
wards take them by any admiralty juriſdiction or proceſs. For 
'if the goods are on land, and the Admiralty arreſt the goods, a 
prohibition will go, if there is a libel ; bur if there be no libel, 
replevin or treſpaſs is more proper. | 

23, If a ſentence is given in a peculiar, the appeal is to the Peculiars. 
archbiſhop, and not to the biſhop of the dioceſe; which proves fob. 185. 
it to be of exempt juriſdiction, N 


Certain Caſes heard and adjudged in the ſaid Court of P. 7. 
B. R. in the ſame Eaſter Term, 1 Anne Reginæ. 


Stahmer verſus Davers in B. R. 


(.) IN this caſe it was held per Holt and curia, that whenever Inferiorjuriſ- 
an action is brought in an inferior court or juriſdiction, 4 

the compleat cauſe of action muſt be laid to ariſe within the ju- dy ag 

riſdiction ; and if fo, whatever matter lies in aggravation, need 1 Salk. 404- 


not be laid within the juriſdiction: As if an inn-keeper ſuffer — 5 
my horſe to be taken out of the ſtable, without my conſent, it and fee T. 


is a compleat cauſe of action; for thereby he is a wrong-doer : 1 
And tho the riding and beating be done out of the juriſdiction, . — 
yet the inferior juriſdiction may hold plea of it: The compleat 1 Sid. 95. 
cauſe of action arifing from the firſt taking ; and the ſubſequent _ * 
matter only being an aggravation. And note; this was on a writ | * 

of error of a judgment in the Marſhalſea court; & per tot cur”, 
judgment was after affirmed in the Queen's Beach, v:z. in Mich. 
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Nuſance by | F a leſſee for years builds a houſe on the premiſſes leaſed, 


build- 1 . a 2 
* > gh 'tis waſte; and if he let it fall, 'tis new waſte, If a 


Co. Lit. 53. man has an upper-room, an action lies againſt him by one that 

1.4. Ravin.. has an under-room, to compel him to repair his roof: And fo 

1089, where a man has a ground-room, they over him may have an 

1 21, action to compel him to keep up and maintain his foundation. 

6 Mod. 311. Sce ſtat. Weſim. 2. c. 23. 2 Iaſt. 403. Moor 374. 6 E. 4. 7. 
Kelw. 98. Reg. 153. Sed quare. 3 

For, if a man builds a new houſe, under the roof of an old 

houſe which is ready to tumble, if he ſhall have a writ de repa- 

ratione factenda ? Becauſe debet et ſolet or conſuevit are neceſſary 

* P.8, words in the declaration. 1 Vent. 274. And * Dent and Oliver 

Cro. Jac. 43, in Cro. Fac. Where a man may have an action to charge a 
ww ter-tenant, he muſt lay a debet & folet, and ſhew a title. 

Holt C.J. ſaid, Every man of common right ought fo to ſup- 

port his own houſe, as that it may not be an annoyance to an- 

other man's: But Powe/ J. put this caſe ; Suppoſe a man makes 

a vault, and builds a wall thereto, and then his neighbour makes 

a cellar adjoining to the yault, Which is damaged by a default 

in the wall of the vault, he thought that the owner of the cel- 

lar might well have an action: Which Holt denied; for by him, 

| before the party could entitle himſelf to an action in that caſe, 

he ought firſt to build a wall to his cellar, as well as the other 

to his vault ; otherwiſe he ought not to have any benefit from 

the fir wall; unleſs it be indeed agreed, that he ſhall contri- 

- bute to the repair of it, Sc. Suppoſe a man has a vacant piece 

of ground, and builds a houſe upon part of it, and then ſells the 

_ reſt, the vendee cannot build fo as to ſtop up any lights in the 

firſt houſe ; but mult take the ground ſubject to the incumbrance 


of the former lights. 


Cooper ver/us The Hundred of Baſing ftukz. 


4. affantted (3. A LON on the ſtatute of Vinton. Upon a ſpecial 
1d | . verdict the caſe appeared to be this: | 
—— Highwaymen aſſault the plaintiff in the highway, in the hun- 
thence and dred of Miche ldever, and lead him out of the highway into a cops 
— robbedin the near adjoining; which cops was in the hundred of Byfing flake, 
the hundred and there they bind and rob him: And the queſtion was, Whe- 
of C, is ther the action was well brought againſt the hundred of Bajing- 
* ſtoke. CNA ONS SIP | 155 

# The counſel for the plaintiff inſiſted, that the action was well 
brought againſt the hundred of Byfing/toke : And the robbery Fa 
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the hundred of B. could not fo relate to the firſt aſſault in the 2 Ld. Raym. 
hundred of M. as to make it a robbery in the hundred of M. And S 6. 5 
inſiſted on two rules : Fi, That the law never operates by way 7 Mod. 157. 
of ® relation, but in caſe of neceſſity, to prevent a wrong, or to do Holt 638. 8. 
Juſtice. Secondly, That a relation of law ſhall not operate to the « 9 
injury of a third perſon, However an act may relate, by fiction 
of law, between the robbers and the party robhed ; but yet it 
ſhall not relate to the prejudice of the hundred. Hutton 125. 
Goldeſb. 86. pl. 11. | | 
The counſel for the defendant inſiſted, that the action ought 
to be againſt the hundred of M. where the firſt aſſault was; and 
that the reſt is but one continued act. That the fault was in 
the hundred of M. where the aſſault was in the highway; but 
the robbery was not in the highway in the hundred of B. and 
the hundred is not obliged to guard other places. 6 Co. 61. 
Cro. Car. 266, That a traveller, going through a new way, ſhall 
not have an action againſt the hundred. | 
The action ought. to be againſt both hundreds: And one rea- 
ſon why, if a robbery be in divifs bundred, both ſhall be liable, 
is, becauſe both are in fault in not keeping watch. 
In Mich. term following this caſe was ſpoke to again by Mr. 
King for the plaintiff, who ſaid, that the action was well brought 
againſt B. for that the hundred, in which the taking the goods 
was, is only chargeable : And inſiſted on the words of the ſta- 
rutes 13 Ed, . 28 Ed. 3. 27 Elis. all which mention the hun- 
dred where the robbery is done. Robbery is a ſpecies of theft, 
and differs from common larceny only in the manner of taking. 
Hale Pl. Cor. 71. 3 Inft. 6g. And to make a robbery, there 
muſt be a taking the goods from the perſon of the honeſt man 
into the poſſeſſion of the thief. Hale 72. 3 Inft. 68, 69. Af- 
fault to rob a man is no robbery: Then the hundted of Baſing- 
floke is the hundred where the robbery was committed; for the 
goods were there taken from the honeſt man. 3 Inf, 80. All 
crimes are local, and mult be tried Where committed. 13 Co. 
53. Hale's Pl. Cor. 69. And therefore if the two hundreds were 
in two counties, it mult be tried in the county where the tak- 
ing from the perſon of the man was. 
Ohj. That a man may be ſaid to be robbed where firſt aſſault- 
ed; for he and all about him is in poſſeſſion of the * thief; and * P. 10. 
the ſubſequent act ſhall relate to the firſt act. 
Aid. The affault is no robbery. Hale's Pl. Cor. 71.  Rela- 
lations are but fictions in law, and never uſed but in cafes of ne- 
ceſſity. 3 (ro. 28. But here is no need of ſuch relation. 
© O4j. That the firſt default is in the hundred! of M. in not 
keeping due watch. 1 | far aus: 6 
Aiſu. That is grounded on a wrong conſtruction of the intent 
of the ſtatute, For che defign of the ſtatute is not only to pu- 
niſh the huns red, for not keeping watch, but to puniſh them if 
x | they 


- 
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they do not take the offender after the robbery done, and to for- 
tify the common law, by which the hundred was to be amerced, 
if they did not take the robbers; as appears in Bracton, Coron. 
3. 5. Fitab. Coron. 238, 293, 352. Stamford Pl. Car. 336. 
And the ſtatute of Winton was made in affirmance of the com- 
mon law. 3 If. 117. 2 Ed. 3. 6. 6.7. 4. Hutton 125. Gouldeſb, 
86. A caſe had been cited on the other fide, 1 Sid. 263. Where 
+. - robbers drive the waggon out of the way in the day-time, and 
rifle it in the night, it ſhall be ſaid a robbery in-the day, and 
another in the night; but both theſe are extrajudicial, and not 
the point in queſtion. "ER | "0 
To the obj, that the action ought to be againſt both hundreds, 
it was anſwered, that the ſtatute gives it only where the rob- 
bery is in diuiſit bundred', aud not elſewhere. - The authority of 
the caſe in 1 Cro. 266, where a traveller going through a new 
way cannot bring an action, may be queſtioned : Eecauſe it goes 
on that foundation, that the deſign of the ſtatute is only to guard 
the highway, and pot to take the robbers. And a caſe in 1 Mod. 
221. Sai“ againſt the hundred of is expreſs in point. 
Broderick for the defendant argued, that the ſtatute has always 
been conſtrued equitably; and that the deſign of the act is to 
_ give an action againſt that hundred, which by the common law 
ſhould have been amerced; and inſiſted on the title of the ſta- 
tute, that it is the * duty of the hundred only to guard the high- 
way: And it muſt be ſuppoſed, that the robbery was commit- 
ted in ſuch a place, from whence hue and cry could be made. 
To the caſe in 1 Mod. 221. it was anſwered, that the exception 
taken there was only, that it was not laid in the declaration 
to be done in the highway; and that need not be any more than 
do lay it to be done in the day- time. But thete are many autbo- 
rities that confine it to the highway. 3 Lev. 262, 350. 
2 Cro. 497. Heor 620, Gauideſb. bo. King v. Smith; the river 
of Thames is adjudged to be a highway within that act. That 
the general practice is to watch on the highways only, which is 
à traditionable and reaſonable expoſition of the act. That if a 
hundred be anſwerable for a robbery, within an ineloſure, yet the 
right hundred is not charged. For MA. ſuffered. the traveller to 
be aſſaulted, and in conſequence of that negligence the party was 


5 
. 


5 tobbed: But it. does not appear but that the highways in Bafng- 


ale were well guard. 
of In Hi. term following, the Lord Ch. J. Holt gave judgment 


f court- for the plaintif, that the action is well brought againſt. the hun- 


dred of Being fle. 8 1 
lt has been endeavoured; to be maintained, that the robbery 
das begun in the hundred of Af. but it is plain it was commit- 

ted in B. If there had been two counties, as there are two hun- 

. dreds, the trial muſt have been in the county where the = 
„ „ een 203, tor bag 1:7 MR | 
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bery was ; and the robbery being in B. the expreſs words of 
the ſtatute are, that that hundred ſhall be liable. | 

There is no reaſon to make it relate to the firſt aſſault. A 
ſtroke is given one day, and the party dies another, the death 
ſhall relate to the day of the ſtroke, ſo as to charge the lands, 
but not to collateral purpotes. A mortal wound 1s given, and 
the party dies a month after it, the death ſhall not fo relate to 
the Rroke, as to make him, that before the death receives the 
murderer, an acceſſory, 11 71.4. J. 49. and Phuden 401. 

- A pardon of all offences is granted after the ſtroke, and before 
the death, this pardons the ſtroke; and tho' the party die, the 
murderer is diſcharged.” But here there * is no colour for a re-“ P. 12. 
lation, for the aſſault is not the direct cauſe of the robbery. It 
may be a cauſa fine qua non, but not the neceſſary cauſe. This is 
the ſame point that was determined in Hutton 125. Dear's caſe. 
The caſe in Gouldeſb. allows of this caſe. 

Thieves take the horſes from the cartier in one hundred, and Note. 
rifle the packs in another, the firſt hundred ſhall be charged; 
becauſe ir was a robbery in that hundred: But it the carrier had 
led his horſes himſelf into the ſecond hundred, the ſecond hun- 
dred ſhould have been charged. 

The true reaſon of this caſe is, that the hundred of Bafing- 
ole is charged, not becauſe they did not prevent the robbery, 
but becauſe they have not taken the malefactors: For if a rob- 
| bery is committed, that does not charge the hundred, if within 
forty days they apprehend the thieves. Here was no obligation 
on the hundred of M. to purſue or apprehend them, becauſe no 
robbery in their hundred. | | 
If the afſault had been in one hundred in the day, and the 
party was carried into another hundred, and kept till night, and 
there robbed: Or if he was aſſaulted in the highway in one 
hundred, and carried to a houſe in another hundred, and there 
robbed ; in either of theſe caſes no action had lain. | 


Lane and Others againſt Cotton in B. R. 


(4.) Els term the court of Queen's Bench gave judgment gion on the 
| in this cauſe, which had been argued ſeveral terms at caſe againſt 
the bar: The caſe was thus; viz. In an action on the caſe, the the poit-maſ- 


plaintiff declares upon the ſtat. 12 Car. 2. which eſtabliſhes the 8 


general poſt-office ; ſetting forth the ſaid ſtatute, with the excep- bills andalet. 


tions therein, and then ſets forth, that he delivered ſeveral Ex- 7 8 


chequer bills, incloſed in a letter cover, at a certain place, unto ger-officer. 
* | 2 48 b, . '- See the'caſe 
imp y \reported in 1 Ld. Raym. 646. 1 Salk. 17, 143. Carth. 487. Comyas 200. Holt 582, 
5 Mod. 455. aud 12 Mod. 472. S. C. r are in 2 Mod. Intr, 108. V. B. This caſe 
was recognized, and the determination of the three judges confirmed, by the unanimous opinion of the 
court of King's Bench, in a late caſe of Mh v. Lord Deſpencer. | + 4 
; | D 
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a certain officer there, appointed by the poſt-maſter to receive 
letters and parcels, to be conveyed to the ſaid general poſt- 


* office: Which ſaid letter and bills ſo delivered miſcarried, and 


came not to the party's hands to whom they were directed. 

And on not guilty pleaded, the jury found a ſpecial verdict ; 
in which all the ſaid matter ſet forth in the declaration was 
found, and further, that the ſaid general poſt-maſter takes ſecu- 
rity of his under - officers; and that the letter cover in this caſe, 


was broke open, and the bills taken out, by a perſon unknown, 


And the queſtion was, whether an action lay againſt the poſt- 

maſter for the nonfeaſance or negligence of his under-officers. 
Scud Juſt, argued, that judgment ought to be given for the 

defendant, and that upon conſideration of the ſaid act of parlia- 


ment, viz. 


» p. 14. 


Firſt, This office was deſigned by the act to be a /e/ter office 
only, for the benefit of commerce, by the quick diſpatch of 
intelligence: And it it ſhould happen, that a bag ſhould miſ- 
carry, yet no action will lie for this loſs : For tho' a man may 
have a property therein, yet that Pony is nullius valoris, of no 
value or eſteem in law : Eſpecially if it be only the communi- 
cation of a man's mind, and no obligation contained in it. And 
by this reaſon will this caſe be ruled: For tho' theſe. bills out 
of the Exchequer were of value, and trover will lie for them, 
yet they were conveyed here as letters, and ſo ſhall not have a 
worſe effect, as to the poſt-maſter, than letters. | 
- Serondly, Here is 15 ſuch thing as a contract between the 
plaintiff and the poſt-maſter : For he is by a medium the king's 


officer. But if there is any ſuch thing as a contract, it is between 


the plaintiff and the under-officer, who took the letter of the 
plaintiff; and there is a truſt repoſed in the under-officer by the 
act; and tho' ſuch under-officer is named by the ſuperior, he is 
in as it were by the king; and ſuppoſe the poſt-maſter | ſhould 
die, the under-officers. ſhould be continued, and their places are 
not void thereby; and then ſuppoſe this ſhould have 7% 9A 
in ſuch vacancy, then this under-officer ſhould undoubtedly be 
only chargeable. : ; . 5 oy 

* Thirdly, The act has provided, that if any of the under-offi- 
cers commit any fault, they ſhall be caſhiered, or turned out; 


and ſo every officer by his ſuperior, and the head-officer by the 


king; as appears by the ſixth and tenth . paragraphs. Another 
confideration is, they are obliged to take in all letters and parcels 


brought to them; if they might refuſe them, it might be other- 


wiſe. Another is, that they are obliged to make ſpeed, and to 
travel by night, when the law does not allow them the pro- 
tection of the ſtatute of hue and cry. And then as to M/ 


fes's caſe, cited on the other fide, which was, where goods were 
put on board a ſhip, to be ſent beyond ſea, and were ſtolen out 


of the ſhip, in the port, by the negligence of the maſter ; and 
8 > $127.47 | adjudged 
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adjudged the maſter ſhould be anſwerable; there is this difference 
between this and that caſe, that the maſter of the ſhip makes 
his bargain for his carriage, half of which is paid down before- 
hand, which is a contract, and ſo at his peril he is to procure 
ſafe carriage ; but in this caſe the recompence is not variable on 
the contract of the parties; and their revenue or profit, that 
ariſes out of this office, is but by accident, and not by con- 
tract. | . 

Fourthly, If there were a truſt, deſigned by this act, to be 
repoſed in the poſt-maſter, and the law did allow the fame truſt 
to be in him, as in a carrier, a maſter of a ſhip, inſurer, Fc. yet 
this particular caſe is out of the act of parliament; for it is de- 
| ſigned by that act that he ſhall only take the truſt of letters, and 
not of treaſure, as theſe bills are. | 

Powis Juſt. Firſt, He conſidered the ſeveral ſtatutes that eſta- 
bliſh Exchequer bills, and upon the whole concluded that they 
were not Zreaſure, nor of the nature of current coin; his chief 
reaſon was, becauſe no ſubject was obliged to take them in any 
payment; neither were they a ſufficient tender, and ſo they were 
things that were not forbid to be carried by the poſt, if any per- 
ſon would venture them. But ſecondly, he urged, that the offi- 
cers were not reſponſible for any thing that was loſt by accident; 
and no misfeaſance could be charged upon any of. the officers ; 
for the ſpecial verdict finds it to be done by a perſon unknown : 
Then he inſiſted upon the inconveniences the officers of the poſt- 
office were forced to undergo, becauſe they were obliged to ſpeed ; 
that they were often forced to deliver the letters to the ſervants, 
Sc. of the perſon to whom they were directed; and then when 
the party has received them ſafe, he may be alone when he opens 
them, and tho' he does ſafely receive ſuch things as theſe bills 
in a letter, yet he may pretend he has loſt them; and beſides, they 
are obliged to travel on Sundays, by night, and in countries 
out, of the king's dominions; and therefore they have not the 


P. 15. 


protection which others have in caſe of robbery; and then their 


premium is ſo ſmall, that it bears no proportion to the trouble 
they have; and if theſe actions were encouraged, it would ſet 
up a kind of inſurance for carriage, and in a little time deſtroy 
the office. : 

Thirdly, The poſt-maſter general is not anſwerable for any 
neglect in the inferior officers; for he is but a fellow-ſervant 
with them; by the patent he has a ſalary appointed for him, and 


the under-officers for them; and it is the king, and not he, that 


is their paymaſter ; and moreover the patent appoints their ſecu- 
rity to be given to the king ; and all their ſalaries are to be paid 
to them by the receiver-general out of the publick revenues of the 


kingdom, and the guantum is ſettled by the patent; and the poſt- 


mater general has his office durante beneplacito. 
| 9 But 
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P. 16. 


*P, 17. 


is like the caſe of a 


Lan be again 


But it may be objected, that here may be a wrong ſuſtained. . 
without any remedy. An/. It is often ſo, when no perſon can 


| be found againſt whom to have the remedy; ſo here the ver- 
dict finds it done per perſonam ignotam. So he concluded judg- 


ment pro def”. 8 | 
' Turton was of the ſame opinion, and upon the ſame grounds. 
Holl, Cap. Juſt. was of opinion, that judgment ought to be 
iven for the plaintiff; and he ſaid, it might be ſome queſtion, 
whether this action would lie, if things had been loſt upon the 
road in travelling; but it being found by the ſpecial verdict in 
this caſe, that they were loſt * out of the office, all the arguments 
relating to that are out of the caſe. | | | Sk 
1/4, This a& was made for the publick good ; and there is 
truſt repoſed in the poſt-maſter, and he is to have the cuſtody of 
the officers and the office; and he is like the marſhal of the K. B. 
or Fleet prifon, who are intruſted with the care of the priſon, 
# Co. 84. And if their priſoners are freed by any inſurrection, 
or tumult of the people, they ſhall not be excuſed : So the law 
intruſts a ſheriff with the goods taken upon a * fac, and he is 
to keep them for the plaintiff, and muſt make him ſatisfaction, 
if loſt; and there is no difference between thoſe inſtances and 
this caſe. | Fe 
2a, The ſubject pays a reward for carrying letters; and it 
| bol, who ſhall be chargeable when he has 
a reward. 2 Cro. Gely v. Clerk 188. Hob. 18. And as to Juſt. 
Gould's reaſon; that there is no contract between the parties, 
there needs none; for where the ſubject intruſts any one with 
valuable things, he muſt have a remedy for them; which here, 
f none but the poſt- maſter: It was reſolved not 
long ſince, that an action would lie againſt the maſter of a ſhip, 


for things ſtolen out of the ſhip, becauſe the maſter is intruſted 


with the care of them; and as the poſt-maſter' has no advan- 
tage of the profits of the office, but has his ſalary from the king; 


10 the maſter of a ſhip is paid by the owners. 


Za, The ſame circumſtances concur in this caſe to make the 
defendant chargeable, as in the other cafes of a carrier, or a 
maſter” of a'ſhip, &c. The reaſon which is given in the civil law, 
for making a carrier chargeable, and upon which our law, no. 
doubt, was founded, is, becauſe a carrier may be in correſpon- 
dence with thoſe that rob him; and the like reaſon may be given 
here. As to the objection, that a carrier is chargeable becauſe 


he may ſue the hundred, it is not good; for this action lay againſt 


him before the ſtatute of Winton; and if he loſes goods out of 
his warehouſe, this action will lie againſt him; yet in that caſe 
he cannot ſue the hundred, If a ſmith * upon the road refuſe to 
ſhoe my horſe; I ſhall have an action upon the caſe againſt him. 
Kelway 50. And here the poſt-maſter is obliged to take in ſuch 


things as are within the ſtatute ; and theſe bills are proper to be 
I ſent 
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ſent by the poſt ; for it appears by the act, which limits what 
ſhall be carried, that other things than letters may be carried; 
and the act ſeems to permit any thing that is light of carriage to 
be carried; and tho' theſe bills are things, created ſince the act 
of 12 Car. 2. and ſo could not be taken notice of in that act, 
yet they are within the ſame reaſon as the things limited in the 
act. | | 
4thly, The poſt-maſter here accepts the letters under the ſame 
condition, for ſafe keeping; as in Southcote's caſe, in the 4 Rep. 
83. 6. Southcote lent the defendant his goods, ſafement garder, 
and they being ſtole from him, Southcote recovered in detinue for 


them; it is granted that thoſe, that were poſt-maſters before the 


act, were liable, and received ſuch letters and parcels under ſuch 
condition of ſafement garder ; and ſince it is not apparent the 
act makes any difference, it would be very hard to bar the ſub- 
ject of his action, when the act has barred him of his choice; 
for now he is confined to one poſt-maſter, whereas before he 
might chuſe out of ſeveral. — | 
5tbly, If a deputy is guilty of misfeaſance, an action will lie 
againſt him ; but for the nonfeaſance or negligence of a deputy, 
the ſuperior is puniſhable; and in this caſe, if any misfeaſance 
could be proved upon any particular deputy, as the taking out 
of the bills by him, he ſhould have been puniſhable; and if a 
deputy does any act, which if done by a ſuperior would be a for- 
feiture of his office, ſuch at by a deputy will have the fame 
effect. As to Mr. Juſtice Powrs's argument, who makes the 
poſt- maſter general a ſervant with the inferior officers, I think 
. otherwiſe; becauſe tho' they are not under his pay, yet they are 
under his direction, and fo are his ſervants, Beſides in other 
. particulars, it appears by the act itſelf, that the polt-maſter ge- 
neral ſhall be accountable for the act of his inferior, viz, the 
clauſe relating to the * providing of horſes z in that caſe if a de- 
puty at Tor refuſe horſes, it is the poſt-maſter general ſhall in- 
- - cur the forfeiture. | N 


And a writ of error was brought, and alloueu on theſe reaſons - of 


Holt Ch. Ju. Sed guære quid inde venit ? 


In Domo Procerum. 


lter Ranger and Aſhmead. 


(5% X Copybolder for life of à houſe and land, that by the Copytolder 


cuſtom of the manor may fell timber for repairs of the * — 28 


cuts his tim- 


copybold tenement, brings an action of treſpaſs againſt the ſet- 


* P. 18. 


und to re- 


- vant of the lord who entered by the lord's command, and cut ber. 


timber upon the lands of the copyholder, by which the copy- 
holder had not ſufficient to repair the copyhold tenement; ad- 


2 Salk. 638. 


12 Mod. 378. 


Holt 162. 


judged Fare. 15: 
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judged i in B. R. by all the court, that the copyholder might un 
this action; which judgment was afterwards affirmed in the Ex- 
chequer- chamber by all the judges in Eng/and; and now reverſed 
in the Houſe of Lords, eleven againſt ten. Yide 13 Rep. 67. 

eee and Smith, Godbolt 172. 8. C. 


Een ern 1 bi j, Jus eſt vagum. 


TER By Trin. Term, 1702. = 
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"Is and Clerk. 
Tenant in 050 N error out f C. B. the * upon the ſpecial verdiet 
TO "I was thus: Tenant in tail covenants to ſtand ſeiſed to 
— wy, the uſe of himſelf for life, remainder to divers other 
2 Ld. Kn. perſons ; afterwards he ſuffers a recovery to other uſes; 
77 


. queſtion was, if this recovery was a good recovery? If by 
Holt. 61 =: the covenant to ſtand ſeiſed, he made any alteration in the eſtate- 
| 7 Mod. 18. tail, then the recovery could not be good; for there was a wrong 
Seng. tenant to the precipe z if by the covenant to ſtand ſeiſed, there 

wuaas not any alteration, then it was good. But all the court held, 
that by the covenant to ſtand ſeiſed there was no alteration, and fo 
the recovery good. Holt Cap Fut, delivered the opinion of the 

court, as follows: 

It has been a ities, if tenant in tail makes a grant with 
livery, bargain and fale, leaſe or releaſe, it. gives the grantee, 

5 bargainee, Cc. any greater eſtate than for life of tenant in tail ; 
| - but it has been held, that it creates a baſe fee in ſuch grantee, Ge. 
which is againſt the opinion of Litr. ſe. 649, 650. and the rea- 
ſons for it have been theſe: | 
TR OE - 1ſt. Becauſe tenant in tail has more than an eſtate for life; he 
— *Plowd. 557. has the inheritance in bim, as appears by Co. Lit. fo. 18. a. If 
| à gift in tail be made to a villain, and the lord enter, the lord has 
TP, 20. a fee-fimple qualified, ® which could not be, if the villain, as te- 

N n en e e ere N 

2 2 t 2dly. He 
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2dly. He has the whole eſtate in him: Therefore theſe fort of 
conveyances are incidents to it. | 

3dly. It is no prejudice to the heir in tail, nor againſt the ſta- 
tute de dom; the putting the iſſue to a formedon is no breach of 
the ſtatute de donis, ſo it does not put him to an entry. 10 Co. 96. 
Seymcur's Caſe ; and 3 Co. 84. the caſe of fines : Such bargainee 
Has a deſcendible eſtate, and his wife ſhall be endowed of ſuch 
eſtate. Litt. ſays, ©* the gate of ſuch relegſee or bargainee is de- 
% termined by the death of tenant in tail; but by theſe opinions 
tis not determined till the iſſue enter. The iſſue is not barred of 
his jus recuperandi, but till he uſes that, the other has a good 
eſtate ; and ſo Winche's Rep. 5. Bridgman 92. The caſe of ex- 
change in Co. Lit. 5. If tenant in tail in exchange give a fee- 
fimple, it is good till avoided by the ifſue in tail; and yet the 
rule is, that both the eftates exchanged muſt be equal in quality; 
which proves there may be a fee - ſimple paſſed out of the tenant 
in tail, and till avoided by the iſſue: But notwithſtanding 
all this, in this caſe, the covenant to ſtand ſeiſed does not alter 
the eſtate- tail, and fo the recovery is good; becauſe by this co- 
venant theſe uſes do not take effect during the life of tenant in 
tail, which they muſt do, if they make any alteration in the 
eſtate - tail; or at leaſt there muſt be a poſſibility of their taking 
effect during his life; but here they are not to veſt till after his 
death, and fo ſignify nothing, becauſe the title of the heir in 

tail, which is paramount, veſts immediately. But it may be 
faid, That here he has made himſelf tenant for life, and by that, 
the eſtate-tail is altered during his life : But to this I anſwer, 
that it has no effe thereon, but is abſolutely void as to that, 
it being only made to fupport the remainders. And the judg- 
ment in C. B. was affirmed. | | 

N. B. The caſe in 1 Sand. 260. and Lit. ſ. 612. was denied 
to be law in this caſe, per Holt Ch. Juſt. | 


* Hil, 


ws 
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Trespa: (.) © RE SPASS guare clauſum fregit, and deſtroyed 
3 his oats. Defendant confeſſeth the treſpaſs, — 
the difrei. was committed by a pig; and pleads in bar, that 
8 . > _ the plaintiff diſtrained the pig for the treſpaſs, 
for damage. and him imparcauit & detinuit. The plaintiff by replication con- 
Id. Raym. feſſeth the taking and impounding of the pig, but that it eſcap- 
1 Satk. 248, ed without his con/ent ; the defendant demufs. 
Hole ag6.. Juſtice Gould. That the plea is naught, for not ſaying adbuc 
| ne 658. detinet; and the replication; good, without ſaying that the pig 
5588 _ eſcaped fine defaltu of the plaintiff: And that judgment ought to 
7 0 quer. 1 n | 4 
4 The plaintif had his election to bring his action or diſtrain ; 
and tho? he diſtrained, if the diſtreſs had died, the right of the 
action would have remained to the. plaintiff. , Dr. & Stud. ca. 
27. Heb. 61. And the reaſon is, . becauſe the diſtreſs is in the 
nature of a pledge, which may be pleaded in bar, fo long as it 
is in the plaintiff's poſſeſſion ; but being once deſtroyed or cloin- 
ed, without his default, the plaintiff's action is revived. If 
the pig had been reſcued in carrying to the pound, he might 
purſue and retake it. 27 Af. pl. 74. And in ſuch caſe it would 
be in his election to admit himſelf out of the poſſeſſion or not. 
2 Cro. 50. If the plaintiff had ſuffered the pig to eſcape by 
his own conſent, the treſpaſs had been diſcharged ; but that 
| ſhould have been ſhewn in the bar. And the plaintiff ſays, it 
P. 22. eſcaped contra conſenſum * & woluntatem : Beſides the bar is bad for 
5 not ſaying, & adbuc detinet. Sc ire fac againſt the bail, on a 
Judgment . againſt the principal, the bail pleads the defendant 
N was in cuſtody ; this plea is bad, without ſaying he is till in 
- cuſtody. R. 171. So it is regularly true, you muſt aver that 
which continues the wrong. 12 H. 8.2. 1 3 H. 8. 5. The re- 
plication is good to a common intent; and if any default was in 
the plaintiff, it ought to have been ſhewn by the defendant, who 
| is to have the advantage. 1. Leo. 18. 1 Vent. 54. If the de- 
5 fendant ſued a replevin, the ſheriff might return the ſpecial mat- 
| « ED | ter, 
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ter, that the pig was dead, or taken away by the defendant, or 
eſcaped. Brook. tit. Ret, 125. Dalton Ret. 124. And therefore 
judgment ought to be for the plaintiff, 

Juſtice Pouis. At common law diſtreſs is only a gage, and no 
ſatisfaction. 2 Cro. 148. Hob. 61. But ſince the ftatute of IF. 3. 
it is a ſatisfaction, as to rent; but as to treſpaſs, the common 
law is not altered. And the diſtreſs is ſo far a gage, that he 
cannot do any thing for the bettering the diſtreſs: And that is the 
reaſon, that if a milch cow is diſtrained, the diſtrainer cannot 
milk ber. 1 Roll. 673. which is of better authority than 2 Cro. 
143, Nor can the diſtrainer tie the diſtreſe in the pound; for he 
cannot meddle further than barely impounding it. It ſhould 
ſeem reaſonable that the diſtrainer ſhould have further indulgence 
in a publick than in a private pound. If cattle diſtrained for 
rent die in the pound, he may take a new diſtreſs. Dyer 28. 
Hob. 61. 25 Ed. 5, 6. 

But I take it, that in this caſe the plea is good, and the repli- 
cation bad. | | 

For he does not ſay the pig eſcaped without his default; and 
it may very well eſcape againſt his will or conſent, and yet by his 
default: For ſuppoſe, after the pig was: impounded, the plain- 
tiff opens the door of the pound, and the pig flips out, this is 
againſt his ud, and yet by his default. 1 

To the objection, That the defendant in his bar ought to have 
ſaid & adhuc detinet, | anſwer, The plea is good to a common in- 
tent; and I think better pleaded as it is: For he * ſets forth the 
truth, and it might be dangerous to ſay & adhuc detinet : For the 
plaintiff might traverſe it; and it is W ſor the defendant 
that the detinct is intended by the law; and therefore judgment 
ought to be pro def. 


Juſtice Turton. The plaintiff had his choice of two remedies, 


diſtreſs or treſpaſs, and his election of one is the rejection of the 


F. 24. 


other. Levy per diſtreſs is a good bar to debt for rent; and for Pot 144. | 


the ſame reaſon a good bar in treſpaſs, A diſtreſs is no ſatisfac- 
tion, but may be kept till ſatisfaction ; and it is the plaintiff's 
duty to keep the diſtreſs, Firſt, Becauſe he had a choice of his 
pound, Secondly, He had an intereſt in the pound, tho' in an- 
other man's ground: For the pound is his pound, and he only 
can have a parco fraflo, and not his ſervant, or the owner of the 
foil. Thirdly, It the plaintiff had diſtrained dead goods, he mult 
have put them in a pound covert, that they might be kept dry; 
otherwiſe if they were ſpoiled or abuſed, he is to anſwer for them. 
Co. Lit. 47. 1 Roll. 133. Whence it may be inferred, it is at the 
plaintiff's peril to put the diſtreſs in a ſafe pound, and keep it in 
ſafe cuſtody, If the defendant had taken away the diſtreſs, a 
parco frado would have Jain againſt him; and that was his only 
remedy, and not an action of treſpaſs. It does not appear 


the defendant ever got his pig again; and it is unreaſonable he 
| F 


ſhould 


Lil. entr. 227. 
S. C. 
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ſhould ſuffer a double puniſhment, ſince he made no default, 
and the plaintiff made his election. Judgment ought to be 
ro def”. | 

. 4 Holt. There was a time when the plaintiff could 

not have this action, i. e. while he had the diſtreſs in his cuſtody. 

The defendant's plea is a total bar ab origine. If the plaintiff 

will avoid this bar, he muſt ſhew the ſpecial matter, that will 

intitle him to revive his action, and that he has not done. To 

the objection, that he has not pleaded & adbuc detinet, I anſwer, 

that the bar is good to a common intent, and the plaintiff ought to 

ſhew how the diſtreſs was loſt: For it muſt be preſumed he can 

give the beſt account of it; and perhaps he put it into a pound 

that was out of repair; but whether in a private, or a publick, 

* P. 24. or common pound, it matters not ; for the law * has not ap- 

ere de loc, pointed any ſuch thing as a common pound, They are only by 

and if not an the agreement of lords and tenants; and ſo are haywards and 

445% ogy keepers of pounds. The diſtreſs is for the benefit of the di- 

quire if the ſtrainer; wherever he impounds the pound is his, and he only 

common can have the parco fracto; and therefore the keeping the diſtreſs 

Oat of repair, is at his peril. In the replication the plaintiff ought to ſhew what 

: became of the diſtreſs : It might eſcape through his neglect, 

tho contra voluntatem. Had the pig died in the pound overt, 

the act of God would have revived the action. As to the 

caſe of a replevin, it is not enough that it be good to a com- 

Yelv. 148. mon intent: For the rule is, that replevin muſt be good to a2 

certain intent in general, but a bar may be good to a common 
Intent. ar | | 


So judgment was pro def”. 


— 


Cutting ver/us Wilkins. 
— (2.) HE plaintiff in the original action counts upon a note 
Several / . . ; 
ks payable to him or order, according to the cuſtom of 
in; if dama- merchants ; and further counts upon an af/umpfit for monies re- 


155 9 ceived to his Uſe. Judgment by default and ſeveral damages; 


I Salk. 24. but an entire judgment quad recuperet dampna prædicta, whereupon 


7 Mod. 154. error was brought. | 
Holt 273 The defendant in error, to ſupport the judgment, infiſted, that 
tho' the action, according to the cuſtom of merchants, does not 
lie in this caſe, yet the damages being ſeveral, and jud2ment 
guod recuperet dampna predifta, it ſhall be taken as a ſeveral judg- 
ment, and not joint. ; 
And therefore if judgment be reverſed for the damages piven on 
the bad count, yet it ſhall ſtand for the reſt; and infiſted on the 
caſe of Miles and Facob, Hob. 6. Cro. Fac. 343. 1 Roll. 177, 3. 
And allo the cale of Reymer and Grim/ton, Moor 708. which are 
expreſs in point. n | | 
8 | The 
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The plaintiff in error inſiſted, that the firſt count was not good; 
for that there was no conſideration, according to the caſes of 
Clerk and Perſon, and Goddard v. Smith, adjudged in this court. 
2 Salk, 456. 2. 6 Mod. 261. 

* And as to the point, tho' the damages are ſeveral, the judg- * P, 25, 
ment is entire, and muſt be reverſed in the whole ; and denied 
the authority of Miles and Jacob, in Heb. 6. which has been con- 
tradicted by many judgments fince ; as Cro. Fac. 424. Lloyd and 
Pearce, 1 Roll 775, 4, I Keb. 232. Styles 121, 125. 1 Vent. 
27, 39. Gregory v. Eads, And the plaintiff ought to have re- 
mitted his damages, on the inſufficient count, according to 2 
Saunders 379, 380. 

The court were of opinion to reverſe the judgment in toto; 
and denied the authority of Miles and Jacob, in Hob. 6. For the 
judgment being entire, cannot . reverſed in part. And judg- 
ment was reverſed nf. 


Pengelly Serj. pro in error. 
Weld Serj. pro d. ef 


» 


The Queen verſus Whiſtler, 


L Op NVICTION before a juſtice of peace on the ſtat. 3, Aiders, ac- 


4W. © M. c. 10. Setting forth, that the defendant was — Aru 


illicite & injuſte auxilians to one Rolf, in killing five deer, by per- the ſtatute 


ſuading and exciting the ſaid Rolf to hunt and kill the ſame, by 1 


lending a dog to hunt and kill the ſame, and a horſe to bring 2 Ld. Raym. 
them away, contra formam ſtatuti. * 
| 2 Salk. 542 


7 Mod. 149. Holt 215. S. C. Foſt. cr. law, /parfim. 


The queſtion was, whether the defendant was an aider and Nee; Where . 
e therein, within the intent and meaning of the ſtatute. — 
And if the Words aiding and abetting were not in the ſtatute, by ſtatute, 


whether the defendant would not be a principal. acceſſories 
Adjudged by Powts, Gould, and Poreell, to be guilty:within the — 5 
ſtatute, againſt the opinion of Holt Ch. Juſt. ed. 


Gould held aiders and affiſters therein to be the ſame as aiders 
and aſſiſters thereto ; and from the preamble of the act inferred, 
that the defendant was within the meaning of the act; and that 
aiding and affiſting ought to be taken in the largeſt ſenſe, being 
a remedial ſtatute. 
O4j. That aiding and affiſting (therein) muſt be in the fact. 
Aiding before the fact is inciting, but not aſſiſting, cc. | 
* Anſw. Aiding may be before; as in 12 Rep. 81. He that P. 26, 
ves his conſent to a treſpaſs is a principal, and fo an aider in | 
the fact. So he that incites, is aiding, in making falſe money, 
guilty of high treaſon ; and particeps criminis before the fact. 
But 


- 
— ——— I 
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But if the word aiding was out, yet he that aids before the fact 

is a principal, being only a treſpaſs. 13 H. 7. 12. Upon the 
ſtatute 23 Ed. 1. whereby it is provided againſt treſpaſſers in 
parks, that if any be thereof attainted, great amends ſhould be 
awarded; and he ſhall have three years impriſonment, &c. 
Here commanders are not mentioned, but they are adjudged 
treſpaſſers. 

Powts. I think all perſons aiding and aſſiſting, tho' not pre- 
ſent, are within the ſtatute. By 3 Ed. 1. c. 20. De malefatio- 
ribus in farcis, it was enacted, that the party ſhould make 
amends, ſuffer fine and impriſonment, and find ſureties; yet I 
do not take aiders were within that ſtatute. But the words aiders ® 
and aſſiſters are in this ſtatute. Butif thoſe words were not there, 
the defendant would not be in the ſtatute, becauſe it is a penal 
ſtatute, and not to be extended further than an ealy interpretation 
will bear: Yet I think it ſhall be extended further than to thoſe 
PR: for if a man perſwades to kill, and lends dogs and 

orſes, and they are uſed accordingly, he is aiding therein, 2 
Inſt. 182. ſays, the word aider may comprehend all perſons en- 
. couraging, tho' not preſent. Cro. Car. 473. Caſe upon the ſta- 
tute 39 Elig. which takes away clergy from thoſe that break a 
houſe, and ſteal above the value of 54. One gets by a ladder 
into the houſe, and the other only. ſtands upon the ladder, but 
does not go in, it is reſolved, that clergy is not taken ſrom him 
that did not enter the houſe : But that comes not to this caſe, the 
word aiders not being in that ſtatute, There are alſo ſeveral ſta- 
tutes wherein aiders are mentioned, and yet not conſtrued to 
extend to thoſe that are abſent; but they are anſwered by dil- 
tinguiſhing betwixt acts relating to felony, and acts that relate to 
other crimes, Thoſe that relate to felony are taken ſtrictly in 
' favour of life; and alſo becauſe it would otherwiſe confound the 
ſpecies of crimes, and make acceſſories and principals the ſame. 
* P. 27, For that an acceſſory * may be in felony, but in treſpaſs all are 
I principals, The preamble of this act makes it appear to be a 
remedial act; and none of the former ſtatutes having reached to 
this caſe, therefore the very words aiding and aſſiſting were put in 
dio reach the very miſchief mentioned in the preamble. 

Powell held it to be a good conviction. An objection has been 
made that this is a penal law, and the penalty is not annexed to the 
offence, but to. the perſon of the offender, and their aiders and 

abettors therein; and thence it was urged, that he who is not 
preſent, but incites others to do the fact, is not within the words 
of the ſtatute; but if it had been annexed to the offence, it 
would have extended to all that were abettors thereto, as well as 
therein. Anſw. I ſhall not urge it from the preamble, it being 
. penal ſtatute, and not to be expounded by equity; but I thiok 
be is within the letter of the ſtatute, he is an aider therein as 
much as if he were preſent at the fact. Where a felony is made 

I by 
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by act of parliament, there will be acceſſories both before and after 
the fact. Weſim. 2. ca. 34. | 

If a man commit a rape, he ſhall have judgment of life and 
member; nothing can be more penal than that, yet no body 
doubts but aiders are raviſhers; and a woman has been for that 
reaſon adjudged a raviſher. 3 H. 7. c. 2. The ſtatute de malefacta- 
ribus in parcis is a penal law. The words are treſpaſſers in parks; 
and the firſt queſtion that aroſe on that ſtatute was in 33 Ed. 1. 
foe. 11. And there it was adjudged to be intended only of mis- 


feaſances in hunting, and not taking away cattle. Then came 


another caſe, 5 H. 5. fo. 1, Where the jury found that the des 
fendant did break the park in order to hunt, but he killed no 


deer; and yet adjudged he was a hunter within that ſtatute. 13 


H. 7. 12, 13. Another action was brought on that ſtatute, and 
it was adjudged, that requeſting another to hunt was hunting 
himſelf, though that was a penal law. In felony, the procurer 
would have been an acceſſory, and why not in a miſdemeanor. 
The caſe of Evans and Finch ſeems only to go on this diſtinc- 
tion, where clergy is taken from the offence, and where from 
the party offending. For where it is taken from the offence, 
it is taken, from all that aid thereto; but if taken from the 
22 entering into the houſe, that caſe ſays, it | ſhall not 
taken from the aider or aſſiſter. But that was a caſe in fa- 
vour of life, and I know not whether it will be a caſe to rule 
others by. IN 

Holt Ch. Juſt. differed from the reſt. A penal ſtatute is not 
to be expounded by equity; but you muſt adhere to the words, 
tho' the fact may be within the reaſon of the ſtatute, and of as 
heinous a-nature as that intended to be puniſhed. 

That this is a penal ſtatute is without all queſtion, for there 
is a penalty, And the trial is put out of the common way 
by Magna Charts, by the pares or peers ; and this being ſubject- 
ed to a private juriſdiction, before a private juſtice in his houſe, 
or chamber, we ought to adhere ſtrictly to the letter. 

Since then the preamble is not ſufficient to bring this man with- 
in the penalty, there are no words in the ſtatute that can do 
it. For tho' in the preamble of the ſtatute there is a miſchief 
recited, which is combining and confederating, yet there are 

no words in the ſtatute, which inflict a penalty on combining and 
confederating. | 

Then conſider the words of the ſtatute, and they are 
aiders, abettors and aſſiſters therein; not aiders, Ec. thereto, 
but in the fact. A man lends his horſe and dogs to hunt, 
he is an aider thereto, but he does not affiſt in it. If the law 
takes away clergy from him that ſhall commit murder, &c, 

_aiders, abettors and afliſters, yet you will not take it from ac- 
ceſſories. It is obſerved, that this is of an inferior nature to 
felony, and is only a treſpaſs : It is true, if the ſtatute had I 
| | G | e 


Cro. Car. 
473+ 
1 Jon. 394+ 
8. C. 
P. 28. 
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the penalty, under the name. of a treſpaſs in parks only, then 


the commanders and abettors before, as well as thoſe preſent, 


would have been comprehended; becauſe they are by law 
treſpaſſers. And the ſtatute de malgfactoribus in parcis makes it 
penal; not becauſe it is done in a ſpecial manner, but becauſe 
it is a treſpaſs in the park. But here the ſtatute ſets forth the 
offence in particular circumſtances; * and the penalty is in- 
flicted, not as it is a treſpaſs at large, but as it is fo diſtinguiſh- 


ed. As to the caſe of Evans and Finch; that the ſtatute takes 


away clergy from him that breaks the houſe, and takes away 
to the value of 5s. Two go together, one breaks the houſe, 
and the other ſtands upon the watch, they are both principals 
in this; but clergy is taken away, not on account of the fe- 
lony only, but on account of the felony with theſe circum- 
ſtances of entering and taking away. But if clergy be taken 
away from burglary, it is not only taken from him that breaks, 
but from him him that ſtands by; and it is taken away from 
all that are guilty: of that crime that is contained in the bur- 


glary. But if clergy is taken away from him that robs on 


the highway and aſlaults in ſuch a manner, he that ſtands by 


dall not loſe his clergy, If an act of parliament makes that 


an felony, which was before but a tteſpaſs, the ſpecies and 


nature of the fact is changed: Therefore the abettors muſt be 


felons becauſe they can't be treſpaſſets. And fo. if an act of 
parliament ſhould make that treaſon, which before was only 
felony, thoſe who before were only acceſſaries would now become 
. principals ; becauſe the ſpecies of the crime is changed: But 
this act of parliament does not alter the nature of the crime, 
but only inflicts a higher penalty; and therefore ought to be 
taken ſtrictly in thoſe circumſtances that are preſcribed : There- 


fore I cannot agree to extend it beyond the letter, and do think 
it not to be a good conviction, - But judgment was entered ac- 
. cording to the opinion of the other three juſtices, 
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2 — Reginæ in B. R. 


Johnſon verſus Shippin. 


PZ was prayed to the Admiralty for libel- Prokibiion. | 


ling againſt-a ſhip, upon ſuggeſtion, that the contract 2 the Admi- 
jj was made at land, viz. at Boon in New England; but 717; 
G4; it appeared the ſhip was ſo damaged by a ſtorm, that 982. 
the maſter was forced to hypothecate part of her for neceſſaties 6 — — 
taken up at Boſton aforeſaid, to ſupply. the damage done by the Holt 48. 8. 
ſtreſs of weather; whereupon a prohibition was refuſed; and O. and fee 
reſolved, that when a ſhip in a voyage is in diſtreſs, this court 2% 
will allow the admiralty juriſdiction in caſe of an hypothecation; 3 Mod. 244- 
becauſe this court cannot give the party ſo proper a remedy as 9d. 4 
the maritime law can. Beſides, the original cauſe was by rea- , — 2 
ſon of the diſtreſs; and where ſhall a maſter hypothecate his Hob. 12, 115. 
ſhip, unleſs he does it upon land: For tis abſurd to ſuppoſe 3 .d. 51. 
him to meet a ſhip on the ſea able to ſupply him with neceſſa- 
ries; and what ſecurity can the maſter be ſuppoſed to give, un- 
leſs he hypothecates the ſhip. For tho' the maritime law does 
not allow the maſter to ſell her, yet it allows him to mortgage 
her for the reaſons and occaſions aforeſaid, tho he is no owner 
of her, which our law is abſolutely a ſtranger to; ſo that ſhould 
the Admiralty be prohibited, their law, guad hypothecation, 
Falls to the ground, which the court ſaid would be a great in- 
conveniency. TW = 

See the following caſe. 


2M Mich. 


n *Mich. Term, 1704 


3 Annæ Reginæ in B. R. 


Oſman verſus Wells & al. 


Prohibition (k.) R. Whitaker moved for a prohibition to the Admi- 
„ ralty, for libelling againſt the body of a ſhip in 
fon v. | the river Thames for mariners wages, and that had 
hippin —_ never been extra corpus comitatus. © The ſuggeſtion 
8 of Was, that a ſhipwright was in treaty with the _— for the ſale 
Hyde, Par of the ſhip; and as a trial of a ſhip,/-'tis uſual for the captain to 
tridge rot. go on board, and to bring mariners with him, and to employ - 
744d. Raym. them about the ſhip, and then to launch her, Cc. | Afterwards 

8 they diſagreed before the property was altered; and the work- 

8. C. lud manſhip was removed from the ſhip, and the hull returned to the 

1 Salk. 31, ſhipwright. Now the queſtion in this caſe was, if twas within 

2 Halt 4 The reaſon and rule of mariners wages, the ſhip not being bene 

3 n fited by the mens work; and the court at firſt; thought it ſome- 

Sayer 127. what difficult, and ordered it to be ſpoke to again this term; 
and then Mr. Common Serjeant Dee argued that a prohibition 
ought not to go; for that the libel was directly for ſeamens wa- 

ges, and ſeven or eight of them joined in the ſuit; and altho' 
the voyage was prevented, by the diſagreement between the ſhip- 
wright and the maſter, yet upon account of the intended voyage, 
the ſeamen came in as matiners, in order to a voyage, and the 
diſagreement between the parties ſhall not prejudice the ſeamen ; 
for they ſhall not be driven to their action at law, where they 
muſt ſeverally ſue upon the contract... Sp IL] 

P. 32. Mr. Ayres ſaid, if a prohibition did not go, it would be of very 
ill conſequence to builders ; but the court anſwered, that when 
the builder credited the maſter with the ſhip, he ought to take 
a bond to indemnify it againſt the mariners wages. Then he 
objected, that there ought to have been a voyage to be a foun- 
dation for the Admiralty's juriſdiction ; becauſe. the libel ſays, 
for work done at ſea, He cited a caſe in 3 Keb. 552. where a 
prohibition was granted for libelling againit a ſhip, for tackle 
bought in the Thames, ſuppoſing in the ſuggeſtion infra corpus 
comitatus. But the court held that prohibition to be upon the 

. contract, 


De 
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contract, and not like this caſe. Then he cited a caſe in 3 Le- 
vinz 60. where a prohibition was prayed to ſtay a ſuit in the 
Admiralty for mariner's wages; upon ſuggeſtion, that the ſuit 
was founded upon a charter-party made at Jand, and not upon 
the high ſea; but the prohibition was denied, the ſuit being for 
mariners wages, which accrued due for their labour done at ſes, 
and the charter or contract made upon land was only to aſcer- 
tain them : Now, tho' in this caſe there was no work done at 


ſea, yet, in as much as upon the face of the libel it appeared the 


ſuit was for ſeamens wages, and for the indulgence due to ma- 
riners, all the court were of opinion, the Admiralty had a juriſ- 
diction, and ſo denied a prohibition ;. which is a ſtronger caſe 
than that in Lev. above cited. 


'Trevannian's Caſe. - 


(2.) OTION by Mr. Ayres for leave to file an informa- 

l tion againſt one Trevanman, an attorney, for aſſum- 
ing to himſelf an authority of granting replevins, whereby he, 
in his own caſe, granted a replevin of his own s. This 
Mr. Ayres urged to be a great miſdemeanor ; and that to uſurp 
an authority, as to hold a leet, and ſummons people in, and the 
like, is puniſhable by information, &c. But the court denied 
the motion at firſt, becauſe there was another remedy, viz. by a 
parco fracto, this being a pound-breach; but “ afterwards they or- 
dered him to ſhew cauſe, &c. Note; As no under-ſheriff ought 


to practiſe as a common attorney, fo no attorney ought to prac- © 


tiſe as under-ſheriff in granting replevins, &c. 


Morris verſus Spencer. 


wt 
„ bail was within twenty days, but the rule was ſerved 
after the twenty days paſt, which the plaintiff in error thought 
was irregular, and ſo did not put in better bail; whereupon the 
defendant in error took out execution, which on a ſolemn de- 
bate the court held to be irregular ; and ordered this caſe, with 
the following matter, to be the ſtanding rule for the practice. 
Firſt, That exception to the bail in a writ of error muſt be taken 
within twenty days. Secondly, Before execution can go out for 
want of better bail, the rule ought to be ſerved, Thirdly, The 
not ſerving the rule within twenty days is not material nor in- 
convenient; becauſe it is only in delay of the plaintiff in error 


himſelf, | 
H Queen 


PON a writ of error, the exception taken to the R 
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Now trial, 


nere indict- 
ment tried by 
proviſo of the 
defendant. 

2 Salk. 652. 

6 Mod. 245. 

2 Ld, Raym. 
1082. 

1 Salk. 380. 

$S C. 


P. 34. 


Queen verſus Sir Jacob Banks. 


(4) IR Jacob Banks was indicted for an aſſault upon Mr. 

Culpepper, which was removed hither by certiorari: The 
proſecutor not carrying it down the next aſſizes, the defendant 
the ſame aſſizes carried it down and tried it, and the defendant 
was found not guilty. Mr. Nett moved to ſet aſide the trial, 
there not having been any laches in the proſecutor. And Pow- 
ell ſaid, the trying it the very next aſſizes was too ſoon; and 
there could not be any laches in the queen, nor any trial carried 
down by proviſo againſt her: But the guere was, if the attorney- 
general by his warrant, giving conſent to a trial at 7 prius, ſhould 
not imply his conſent throughout, But Het Ch, Juſt. ſaid, Mr. 
attorney's warrant was only a general warrant to “ try it at mf 
prius, and was more of courſe, than upon inquiry into the me- 
rits of the cauſe. And Mr. Attorney ſaid, he was no otherwiſe 
concerned than to give the ſame general warrant he did in all 
caſes. And Holt ſaid, twas his opinion, that where a proſecutor 
removes an indictment, tis very hard the defendant ſhould: nolens 
volens carry it down the next aſſizes and try it, when perhaps the 


: proſecutor cannot be ready with his evidence. For ſuppoſe 


In debt on 
bond, pay- 
ment of part 
notpleadable. 
Ld. Raym. 
1121. 


1 Salk, 180. 


'twas for treaſon or felony, this would put the queen in a worſe 
caſe than any ſubject. Powell, Rowwis, and Gould agreed to what 
Holt ſaid ; and that none of the precedents, quoted by the ſoli- 
citor-general, who was counſel for the defendant, were above 


five years ſtanding, and thoſe paſſed ſub filentio ; fo all were of 


opinion, that a new trial ought to be: And Holt ſaid, that no 
criminal can carry down a venire by proviſo; but he ought pro- 

rly to move the court for relief, in caſe a proceſs - hangs over 
his head; that the court may ſee if there be any laches or ne- 
glect in the proſecutor or not; and ſuch, motion they ſhould ne- 
ver grant upon the firſt inſfance or bearing, but give time to ſhew 
cauſe. * And ſo they ſet aſide the trial. 2 


See 1 Keble 215. 2 Leon. 110. 


- 
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| | Anonymous. 


(F.) E B T upon a bond for payment of 500 /. The defen- 
5 dant pleads payment of 225 “. part of the ſaid 5000. 
to this the plaintiff demurs; and per totam curiam adjudged to 
be a diſcontinuance; becauſe he had only anſwered to part of the 


demand. 


Clerk 
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Clerk vcrſus Withers, Sheriff, &c. 


6 HE caſe was this: A. recovers 3001. as adminiſt;a- 
tor of J. S. againſt the plaintiff Cer, and thereupon 
ſues out a fl. fa, to the ſheriff of Middleſex, who levied goods 
ſufficient ; A. before the return of the * writ dies, the goods te- 
mained in the ſheriffs hands pro defect emptorum: The ſheriffs 
went out of their office, and new ones were made. Clerk brings 
a ſcire facias againſt one of the old ſheriffs in the Common Pleas, 
to have reſtitution of his goods, and judgment was there given 
apainſt him; whereupon he brought a writ of error in the Queen's 
Bench. Gould ſaid, Judgment ought to be affirmed, 1, Becauſe 
Mr. Clerk is diſcharged of the debt, for he may plead, levied, &c. 
1 Lutw. 588. 3 Cro. 237. Jbid. 208, 209, 390. 36 Car. 2. 
Rot. 540. Tis plain, he ſaid, the ſheriff may ſell the goods, tho 
he be out of his office, as 2 Cro. 73. 1 Jones 386. For fo ſoon 
as the ſheriff has ſeiſed, he has ſuch a property, as that he may 
maintain. treſpaſs or trover againſt the owner himſelf. 3 Cre. 
639. And after a fl. fa. or elegit executed, if the plaintiff dies, 
the adminiſtrator, or in this caſe the adminiſtrator de bouts non, 
ſhall have the goods, or an action againſt the ſheriff: And 'tis 
not like an extent, where a liberate muſt go. Powis agreed with 


The ſheriff 
that begins 
an execution 
hall end it. 
1 Salk. 322. 
6 Mod. 290. 
Ld. Raym. 
1072. 

Holt 303, 
646. 8. C. 


92. 


Gould; and ſo did Powell, and ſaid the ſcire facias did not lie; 
becauſe the execution was in part executed, by levying the goods 


in the life of the adminiſtrator ; and if one ſheriff levies, the 
ſucceeding ſheriff ſhall not go on with it, but the old ſheriff : 


For after once godds are levied, tis not a ſuper/edeas, but only a 


writ of error,.can ſtop the completion of the execution : Beſides 


here is no further award of the court; for a venditioni exponas is 


no award of the court. Then if it be aſked, what ſhall become 
of the money when tis brought into court? It ſhall be as money 
recovered in the inteſtate's life-time, and ſhall go to ſuch per- 
fon as the court ſhall be apprized has right to it, by adminiſtra- 
tion be bonts non, or otherwiſe. 

Holt Ch. Juſt, was of the ſame opinion. For no ſeire facias 


lies after ſeizure ; nothing elſe is to be done by the ſheriff to the 


plaintiff, but to bring the money into court at the return of the 
writ; and this he may do, notwithſtanding the plaintiff's death, 
if the goods were ſciſed in his life-time. Then if after ſeizure 
the ſheriff is out of his office, yet he is bound to make fale of 
them; and to“ ſay they are in his hands for want of buyers, is 
not a diſcharge but an excuſe only: For he has an authority to 
ſell without a venditioni exponas, which is to compel him to do 
it. And the proper remedy is by d;ffringas to the new ſheriff, 
to diſtrain the old one to fell; (34 H. 6. 36. is the very prece- 


P. 36. 


See 2 Cro. 


dent, ) and ſhall return iſſues upon him, if he does not. Now 515. 1 Sid, 


if 407, 99. 
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1 Cro. 166. if a ſheriff had an authority, without a venditioni exponas, tis 
A 6-9 Abr. unreaſonable to force him by a compulſory writ to do it. An- 
2 Vent. 439. Other ſort of diſtringas is in Raftal's Ent. 164. If a ſheriff re- 
—.— 186. turn goods to a value, and then they are loſt or reſcued, he is 
f Sd; 29. bound to make them good to the value returned, and debt lies 
1 Bulſtr. 29. againſt him, as in 2 Saunders 343. Before ſale the defendant is 
N K. actually diſcharged; for the goods are taken in lieu of the debt, 
| and the plaintiff has no remedy but againſt the ſheriff. 

Where a ſcire facias or extent is ſued out, and before inquiſi- 
tion taken the plaintiff dies, there, upon the return of the extent, 
the adminiſtrator de bonis non ſhall not have a /iberate ; but other- 
wiſe if he dies after inquiſition taken, Whereupon judgment ia 

the Common Pleas was affirmed, : 


— — 


Cragger verſus Glover. 


A priſoner (7.) H OL delivered the opinion of this court, and alſo of 
—_—_— the judges of the Common Pleas, whom he ſaid he had 
tute, and af- confulted in the following caſe, which was this; FJ. S. is in 
ter arreſted gaol for 20/. and no more, and is diſcharged by the act of 
for a deve parliament, 2 Ann. Then after ſuch diſcharge he is arreſted for 
due before the a debt of above 1000. due before the diſcharge ; and the queſtion 
diſcharge, was, If he ſhould be diſcharged again without ſpecial bail? He ſaid 


aal ball. * it ſeemed doubtful, becauſe of the words in the ſtatute, viz. for 


2 Salk. 7 b. no man ſhall be diſcharged by virtue of this af, if be ſtand charged 


pol this act, as he that is diſcharged the firſt time. Beſides, 'twas 
the intent of the act, that no man ſhall be diſcharged that owed 
above 100/. Nor can the diſcharge of the other debts be a diſ- 
Charge in this wherewith he was never charged. 


— ——„F—ũ ꝶſ— — — — 
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Green, Executor, ver/#s Crane. 


ſeveral promiſes laid to have been made to the leſtator. as made to 
The defendant pleads the ſtatute of limitations ; 3 
upon which iſſue was joined: It appeared upon dead ſeven 
evidence, that the teſtator had been dead ſeven years before the years * 
action was brought: But the executor gave in evidence, a pro- — — 
miſe made to himſelf within one year, which was the point ſav- nt in- 
ed at the trial: A verdi& was given for the plaintiff ; & per une 
. , 8 - a e plaintiff 
totam curiam; although the owning of the debt is a continuation proves a pro- 
of it, and takes away all preſumption of its having ever been miſe to him- 
ig: d Iy bri . of the ſt hi _ felf within 
paid, and conlequently brings it out of the Ratute, yet this ver- , time 
dict did not maintain the iflue ; and was ſet aſide, becauſe the this does not 
promile, being made to the executor, could not be made to the N che 
teſtator 1nfra ſex annos. Wo; | CE | 2 Raym. 
1101. 1 Salk. 28. 6 Mod. 309. S. C. The plaintiff in this caſe ſhould have replied the ſpecial 
matter. Vide 2 Salk. 421. Cuarth. 337. 


* Black more verſus Titherly. | P. 38. 


6.) \ CTION on the caſe brought by an executor, upon Promiſe laid 


(2.) ACTION of aſſaolt and battery; the defendamt pleads Statute of li- 

no aſſault, &c. infra ſex anne, which by the ſtatute ex | 
is limited to four years. The plaintiff demurs ; the defendant 3 
joins in demurrer ; and per tatam curiam, judgtnent for the plain- 2 Ld. Raym. 
tiff. For this was an argumentative plea, vis. That what "99; * 
was not done within fix years, could not be done within four 6 Mod. 240. 
years; and if they had joined iſſue, and a verdict had been, 8. C. 
that it was within five years, the court could not have given judg- 31484. 499 
ment for the plaintiff: And thould ſuch argumentative pleas be | 
allowed or countenanced, they would inveigle the courts in their 
judgments; and therefore twas teſolved, that the plea of the 
ſtatute of limitations ſnould be preciſe and dire} for the court 
ſaid, there was no ſuch ſtatute as to bat an action of aſſault and 
battery not done-infra ſex anno; but the ſtatute is expreis infra 
guatuor anno, Cc. Whereupon judgment was given ut ſupra. 

I Wangford 


—_— 
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Wangford verſus Wangford. 


Obligee GH RROR on a judgment given in the Common Pleas ; 
Ry = and the caſe was in ſhort this: The obligee makes his 
cuts, who Obligor executor, who accepts of the executorſhip, by his admi- 
acts, but ne- niſtring, but dies before probate,; and if this is a releaſe of the 
de iu: debt was the queſtion. Judgment in the Common Pleas that 
2. If a re- it was; upon which error was brought here, where the judges 
— 1 the ſeriatim gave their opinions, that the judgment in the Common 
1 Salk. 299. Pleas was well given. 
2 162. And firſt. Gould ſaid, It muſt be agreed, that if the executor 
. . Ha of the obligee had proved the will, it would have been a releaſe : 
* P. 39. And urged, that the non-probate * would not alter the caſe ; and 
he relied much upon theſe caſes, which he ſaid were ſtrong in 
point. 20 Ed. 4. 17. 4. 21 Ed. 4. ca. 4. f. 3. and Pl. wd. 
Com. 184. 7 
Again, he faid, he is executor, to all intents and purpoſes, 
before probate, ſave only to the proſecuting of actions; and by. 
his once taking upon him the adminiſtration he has ſo bound 
himſelf, that he can never after refuſe. 1 Mod. Rep. 213. 5 Rep. 
. Mriddleton's caſe. But if an obligor executor would refuſe before 
the ordinary to accept of the executorſhip, without having be- 
fore meddled, then he held, the act of the teſtator would not, 
nolens vilens, amount to a releaſe. „ | | 
Peu ſaid, An executor has before probate a very large and 
ample power; and cited Miadleten's caſe in 5 Rep. For be- 
fore probate an executor may releaſe a debt, which an admini- 
ſtrator cannot do; for the executor commences by an act tem- 
poral, originally ty the will, but an adminiſtrator commences 
from the letters of adminiſtration, and ſo the diverfity. P.owd. 
em. 2%0. 1 Rolls Abridg.g:'7. 36 H. 6.7. 1 Mod. Rep. 213. 
Dyer 367. "Hutt. 30. & 32. Cro. fac. 614. 1 Vent. zog. 
If an executor retuſey to accept the executorſhip, and is a debt- 
or, the adminiſtrator may ſue bim; for he ſaid, it was no re- 
leaſe of the debt, contrary to the ſudden opinion of Twiſen, in 
1 Vent. 303; But he took a diffe ence between an actual refuſal, 
and not meddling with the executorſhip for a time: For if 4. 
makes a deed to the ule of B. tis A.'s deed till B. refuſes. 3 
Rep 86, | | 
 » Perwell firſt of all cited the caſe in 21 Ed. 4. 3. and ſaid, abun- 
dance of caſes agree, that if the debtee makes the debtor execu- 
tor, who proves the will, the debt is for ever gone, becaule it. is 
the very act of the teſtator himſelf; and therefore if it is only 
ſuſpended, it being his act, tis for ever. gone. Now if the prov- 
ing the will is the only cauſe, then he ſaid, tis very ſtrange 
„ e go 2.4 5 15 | none 


— 
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none of the books ſhould take notice of it. But the reaſon given 
in them is, that a perſonal action, once ſuſpended, is for ever 
gone, But tis plain the right of action is in him before probate, 
and therefore he may releaſe: Nay, he may * bring an action, * p. 40. 
tho he cannot go on with it, till he has obtained the probate 
under ſeal to produce in Court. 5 Rep. 28. 1 Rll, Abridg. 917. 
Hutt. 30. 
If the ordinary grants letters of adminiſtration to the obligor, 
it will ſuſpend the action, but nothing further; becauſe 'tis not 
the act of the obligee himſelf. If an executor dies before pro- 
bate, his executor ſhall] not be executor to the firſt teſtator. And 
he thaught the caſes in Dyer 372. 1 Leo. 275. and Plned. Com. 
290. were the firſt that allowed of this; and he ſaid, they were 
rather in compliance with the Spiritual Court than lawful : Fo 
an executor has an authority given by the firſt teſtat-r, and then vide Palmer 
what authority have the Spiritual Court, or the firft executor, to 56. 4 
make an executor to the firſt teſtator. Now as to the matter of — — 4 
the relcaſe, he ſaid, it could not operate as ſuch; for then it in point. 
would not be aſſets, but rather as a legacy; and yet it would not 
be afſets to legacies, except part of it was eſpecially appointed 
to be paid away, for then it (hews the intent. 1 Roll. Abr. 920, 
921. For a will cannot be ſaid properly to be a releaſe, but a 
gift, and ſo muſt be liable to debts. If the obligor makes the 
obligee executor, who accepts it; now if there is aſſets, he may 
retain ; if there is none, he may ſue the heir, and ſo no ſuſpen- 
ſion of his debt; for if his debt is extinguiſhed, tis upon pre- 
ſumption of bis being ſatisfied by retiining. Pld. Com 185. 
Lord Cn. Juſt. Hat ſaid, before he gave his reaſons for affirm- 
ing the judgment, he would firſt give anſwers to three objecti- 
ons ſtarted at the bar. The firſt was, when a will is made, and 
the executor dies before probate, the Spiritual Court grant ad- 
miniſtration cn teftaments annex?, without taking any notice of 
the adminiſtratioq by the executur. The ſecond objection was, 
that tis the foundation tor granting adminiſtration to the next 
of kin, that the exccutor died ante onus teſtamenti ſuper ſe aſſumpſit. 
The third objection was, that ſuch executor, making his exe- 
cutor, he cannot be executor to the firit teſtator; but admini- 
{tration muſt be granted cum teſtum nt' annex. And as to the 
firſt objection, he ſaid, the Spiritual Court could not take no- 
* tice of what an executor dia, tho' all his acts were valid be- # p. 41. 
fore probate. As to the ſecond, that he died arte onus teſtamenti 
ſuper ſe aſſumpſit ; he ſaid, that muſt be taken in a reitrained 
ſenſe, vis. ante onus, Fc. taken upon him in their court. And 
as lo the third objection, that an executor dying before probate, 
making his executor, that he (hall not be executor to the firſt 
teſtator ; the reaſon of that is, becauſe no man can prove the will 


of another, who is not named executor, &c. in thz will. Cro. 
Tac. 614. £705 


* 


Va 
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P. 42. 


His firſt reaſon for affirming the judgment was, | that by 
making 'him executor, he is entitled to receive and pay money 
due before probate; and being bound to receive and pay, he can- 
not pay himſelf, and ſo it operates as an extinguiſhment. But 
this rule is ſubject to ſeveral limitations ; as if the abligor makes 
the obligee executor, for he is not bound to pay unleſs he has 


aſſets, and then he may retain for his own debt. 11 H. 4. 83. 


Cro. Car. 372 Hil. 24 & 25 Car. 2. Cock and Croſs. Suppoſe 
the obligor takes adminiſtration, he has as much right to re- 
ceive as the executor; but then the one is the act of the cre- 
ditor, the other of the ordinary, which is but a naked authority 
without any intereſt ; as in 8 Rep. Sir Jobn Needam's caſe. If the 
executor of the obligee take the obligor to huſband, this is no ex- 
tinguiſhment. Co. Lit. 264. But if the obligee takes the obligor to 
huſband, it is; becauſe tis in vain for the huſband to pay money 
to his wife. But when the huſband pays money to the wife execu- 
trix, there it ſhall not be the huſband's money, if ſhe dies, but the 
adminiſtrator's de bonis non. Another reaſon is, becauſe tis aſſets ; 
for it amounts to a payment, and enures as a releaſe thereupon, 
contrary to Powell, and is as much as if he had received fo 
much money, and therefore is aſſets in his bands. Another 
reaſon is, by bis accepting the adminiſtration be becomes a 
compleat executor, tho“ he dies before probate, and all the 
goods of the teſtator'are, by act in law, veſted in his poſ- 
ſeſſion, for which he may bring trover : Nay, he may bring an 
action of debt before probate, and tho” it ſhould appear, that 
the probate * bears date after the bringing the adion, yet twould 


be well enough. 1 RI. Alrid. 917. But in caſe he had gone 


into the Spiritual Court and refuſed, then it would not be a 
releaſe ; for no one ſhall be compelled to accept of a releaſe, 
no more than of a deed: For the obligor may plead n fas- 


tum to the bond, but till actual refuſal he is an executor, tho' 


he dies before probate. 20 Ed. 4. 17. 21 Ed. 4. 3. Hardreſs 
111, and the Lord Petre's caſe, which Holt ſaid was argued 24. 
reſolved in Serjeant Inn, about four years ſince. 


Eäaſter 
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Anonymous. 

(1.) F a licence is granted to a man to uſe my ground Licence a- 
or my yard, he thereby has an intereſt in it; ſo that Mons 2 8 
the licence is not revocable, but it amounts to a 2 Salk. 588. 
leaſe at will; and this ſeemed to be the opinion of 

the court, and that he thereby had ſuch a poſſeſſion, as not to 


be turned out by revocation, but by an ejectment. Qu. 


Anonymous. 


(2.) H OLT ſaid, the juſtices of peace, in the caſe of for- Juſtices of 
cible entries and detainers, ought to adjourn their courts, P*3ce's power 
and give the parties an opportunity to traverſe * the force, or elſe ne,, toe. 
the party has no remedy but by certiorari; and every inquiſition 1 Salk. 353. 
is traverſable by the ſtatute of Mm. 2. c. 13. But generally da cnn 
the juſtices inquire into the poſſeſſion only, and award reſtitu- Holt 324. 
tion, without trying the forcible detainer, or entry, upon a * P. 43. 
traverſe, Note; A tenant at will cannot juſtify a forcible de- | 
tainer, till he has been three years in poſſeſſion, but he ought 
to quit poſſeſſion, and apply to the juſtices for a reſtitution 


upon the forcible entry. 


Cockcroft ves Smith, 
Son aſſauit de- 


(3. H OLT faid, if a man ſtrike another, who does not _—_— 
immediately after reſent it, but takes his opportunity, ia mayhem. 
and then ſome time after falls upon him and beats him, in this ., 
caſe, ſen aſſault is no good plea ; neither ought a man, in caſe 6 Mod. 230, 
of a ſmall aſſault, to give a violent or unſuitable return; but, in 253. and 
ſuch caſe, plead what is neceſſary for a man's defence, and not OG 
who ſtruck firſt ; tho' this he ſaid has been the common prac- 1 14. Raym. 
| K tice, 77, 8. C 
: | cited Sid. 
246. 
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tice, but this he wiſhed was altered; for hitting a man a little 
blow, with a little ſtick, on the ſhoulder, is not a reaſon for him 
to draw a ſword and cut and hew the other, &c. In this caſe, 
Cockeroft in the ſcuffle ran his finger towards Smith's eyes, who 

bit a joint off from the plaintiff's finger; and if this was a pro- 
per defence, for the defendant to juſtify in an action of maybem, 
was the queſtion, 


Hyde verſus Patridge. 


' Seamens wa- (4, ) HE caſe was; if the ſtatute of limitations extend- 
3 1 <d to a ſuit in the Admiralty for ſeamens wages? 
amendment Mr. Serjeant Darnel. That it did not; becauſe it proceeded + 
of the law, according to the civil law : And likewiſe, that it ought not to 


(+45 n be conſtrued according to equity, but to the letter; and in the 


L. 6. 
2 Ld. Raym. ſtatute there is no mention of this * court; and it ceſtrains mens 
1204. liberty that they had at the common Jaw, and therefore ſuch 


z lk. — ſtatutes ought to be taken ſtrictly. Plaad. 54. Hut. 109. 
1 reg 2 Vent. 345. Cro. Car. 539. 1 Mod. 245, 246. Another 
La. 8 reaſon he ſaid was, he ſuppoſed the lau- makers very well 
934. knew that there was a remedy, not only at our law, but in the 
Admiralty too; and therefore, had they intended this ſtatute 
25. ſhould have extended to the Admiralty, they would have men- 
* P. 44. tioned it, eſpecially fince it proceeded by another law; and there- 
fore by implication it ought not to extend to it. 1 K. Abr. 
3 6 

Wr. Common Serjeant Dee, contra. For that tho' the cauſe 
is marine, yet 'twas as much as if the ſuit is for a contract made 
at land ; the common law courts mult take natice of it ; the ſta- 
tute he faid ſays, any ſuit, and this proceeding can be no other 

than a ſuit; and the ſtatute is pleadable in Chancery. | 
Holt Ch. Juſt. ſaid, if the contract is made ſuper altum mare, 
the ſtatute does not extend to the Admiralty ; but if it be made 
upon the land, it does; and they have a neceſſary juriſdiction; be- 
cauſe the ſhip is liable, by the marine law, till the owner comes 
in, and gives ſecurity to abide the judgment; and then the ſhip 
is diſcharged, and the action becomes perſonal : Powel! ſaid, the 
common law's indulgence to the Admiralty is of ſo long ſtand- 
ing, that it is become a right ; and it would be very hard to make 
this ſtatute not to extend to any ſuit but at common law. Holt 
faid, an action of debt on an award is out of the ftatute : But 
then the action muſt. be brought for the money awarded, and not 
upon the aſſump/ir to ſtand to the award. The reaſon a legacy 
zs out of the ſtatute is, becauſe it may be ſtopt till debts are 
See the ſta- paid, But now by the ſtatute, for the amendment of the law, 
ute. 4& 5 Am. the ſuit in the Admiralty muſt be commenced with- 
in fix years after the cauſe of ſuch ſuit ſhall accrue, (with a 


ſaving of incapacities, &c,) 


Anonymous, 


— — — | — 
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8 Anonymous. | * P. 45. 


{6.) A Man brought to this court by hab. corp. upon a com- Commitment 


mitment by the juſtices of peace, who have cogni- latte of 


. 3 * P ace 1 in 
zance of the cauſe, is not bailable, till the order is quaſhed ; be- — 
cauſe till then he is in execution. +. , 


2 Keb. 43. 1 Salk. 106. 


(7.) In the Common Pleas, upon a recognizance entered into Recogni- 
there, a fiers fac. or elegit may go, but no capras lies; but other- zance. 
wiſe in this court a cupias lies, for here the bail is body for 1 Abe. 
body. | 

(25) Mr. Serj. Darnel moved to amend à declaration, which Declaration 
was carried down to Winchefter to be tried, but finding ſome- amended at- 
thing necellary omitted in it, did not try it; he faid, it not * 
being a record, but only a paper, he prayed it might be amend- Barnes 40. 
ed upon payment of coſts; which was granted mjff cauſa. Ab- dit. 12, 488. 
ſente Holt. | | 

(o.) Mr. Setjeant Hooper moved in arreſt of judgment, on a Statute of 
verdict upon the ftatute of the 23 of El. for not coming to 1 
church for eleven months: His exception was, that the ſtatute 8 
requires the proſecution thereon to be brought within a year and 6 Mod. 188. 
a day, but this action was brought three weeks after the year, Holt 141. 
and the verdict was for the whole: But Mr. Juſtice Powell told 
him, he put them, . e. the other fide, in mind of curing this 
miſtake, they not having entred up their judgment: For he ſaid, 
if they entred up their judgment for no more than what was 
within the time limited by the act, wiz. for no more months than 
were within the year; then t would not be error. 

 (10.) Holt ſaid, If a farm is out of repair in the life of Notrepairing 
the anceſtor, and after the heir brings an action, he ſhall re- 33 

cover damages for the whole time: But the heir ought not to 1125. Ty 

alledge a breach in the anceſtor's time, becauſe that belongs to | 54: 141. 
the executor, * 
2 Lev. 26. 

(11) To put a matter of law in iſſue to a jury is void. But * P. 46. 
Helt ſaid, it would be helped by a verdict; where an iſſue is Re. pleader. 
wholly immaterial, then there muſt be a re-pleader. 8 |: 

42.) If a parſon is inftituted only, he cannot have an action Treſpaſi by 
of treſpaſs till induction. But Halt ſaid, he is intitled to the ſpi- Patron till 
ritual profits, as oblations, &c. before induction: He is likewiſe —— . 
liable to be ſued in the ſpiritual court before induction, if he neg- J Blas. —_ 
lect the cure; but he cannot ſue for great tithes before induc. 391. 
tion, for they are temporal. | | 

(13.) If a biſhop grant a patent to a man to be vicar general, Vicar-gene- 
wherein he referves a juriſdiction to himſelf; it ſeems to be repug- ue 

nant Pod 62. 
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nant and void. So where a biſhop grants his chancellorſhip with 
a reſervation to himſelf of inſtitution and induction. And Holt 
faid, what cannot a vicar general do? For if he is reſtrained, he 
is not a vicar general, 


Colonel Layton's Caſe. 


© Zo 


Commitment (14.) E was brought into court by hab. corp. having been 
ir forcible II committed by the lord mayor of London, on his own 
entry in the view, for a forcible entry into the F iet priſon, and for a forcible 


Fleet priſon. detainer thereof. The title Layton claimed by, was, that this 


93 _ priſon was, by a judgment of this court, ſeiſed into the Queen's 
Salk. 106, hands, under whom he claimed. Sir James Montague excepted, 


353, 450. that it did not appear that it was done by a jultice of the peace; 
RES 286, for the ſubſcription was by Owen Buckingham mayor, and 
2 Keb. 43. did not ſay a juſtice of the peace. Raymond: Tis necel- 
3 Salk- 170 fary that the perſon that commits for a forcible entry ought 
Id. — to entitle himſelf to a juriſdiction, by ſubſcribing himſelf a 
1514. juſtice of peace. Lamb. 160. 2dly, A juſtice cannot ſet a fine 
2 Str: 794 by virtue of the ſtatute, but ought to refer to the quarter-ſeſ- 
* P. 47. ſions. 2 Cro. 41. Keilway. What power the juſtices * have 
WY ought to be executed eo inſtante. Another exception was, that 
tztwas ſaid to be within the liberties, and not within the city it 
ſelf; for the lord mayor has not juriſdiction every where 
within the liberties. Mr. Attorney, in anſwer to the objec- 
tion, that the lord mayor did not ſhew, himſelf to be a juſtice, 
ſaid the court would couple the warrant to the conviction ; for 
that, he ſaid, was the reaſon of removing it hither by certtorar: ; 
whereby it would appear to the court, that there was a judg- 
ment to found the warrant of commitment upon. Serj. Bro- 
derich, That the lord mayor of London, virtute officii, before any 
acts of parliament for juſtices of the peace, was a conſervator of 
tne peace; and thereof the court would take notice, and alſo 
upon account of the ſtat. 8 H. 6. which makes all mayors 
Juſtices of the peace; and the warrant has a reference to the con- 
viction; and ſo long as the conviction ſtands, the warrant ſhall 
be ſupplied by reference to that : By the record it appeared to 
be done all eo inſtante; and do; the objection is anſwered, Mr. 
Ayres, This is a commitment in execution. 15 R. 2 is founded 
upon 5 R. 2. and ſo is 8 H. 6.:, Holt ſaid, the juſtices of peace may 
ſet a fine; but he ought immediately to commit him, where by 
his own view he finds a forcible detaining ; and then, as he is a 
judge of record, he may adjourn his court, and then ſet a fine 
upon him, and commit him in the mean time. As for the ob- 
jection of his ſigning mayor. and not juſtice, twas ſufficiently 
anſwered, that that defect was ſupplied by the ſtatute, which 


makes all mayors juſtices ; per totam curiam. Holt ſaid, upon a 


a view 


2 
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_— 


a view of forcible detainer, the party may plead, that he and his 
anceſtors have been in peaceable poſſeſſion three years; and the juſ- 
tice ought to accept the plea, and try it as well in this caſe, as 
in the caſe of reſtitution, and ought to ſtop reſtitution till ſuch 
iſſue is tried. By the common law, he ſaid, a man might de- 
fend his houſe by force and arms, for tis his caſtle; but theſe 
ſtatutes reſtrain him. Adjarnatur. 

* (15.) A prohibition to the ſpiritual court was refuſed for * P. 48. 
calling a woman brandy-noſed whore. Mr. Earl inſiſted upon Scandal. 
ſeveral authorities, that calling a woman whore was only Ld. Raym. 
words of heat; but the court were unanimous, that, notwith- egg! 2 
ſtanding the former practice, a prohibition ſhould not go, for 44. & Hott | 
that it 1s a great defamation. 593- 


Smith verſus Goffe. 


(16.) Declaration on a ſpecial promiſe, that he would pay Special pro- 
ſo much money, in conſideration the plaintiff would = — 


deliver up ſuch a bond; and avers, that he did deliver up the 24 to a third. 


bond. Mr. Ayres objected, that he did not ſet forth that he gave $4 Raym. 


notice to the defendant; and that it was not ſaid to whom a Salk. 4 
the bond was to be delivered; he cited Cro. Car. 577. Cro. S. C. Cro. 


El. 229. , Jac. 432: | 
Sir J. Montague, cont. He cited 1 Lev. Price and Evans. Cro. * 
El. y. 


Holt, A general promiſe, to pay money when a bond is de- Notice. 

livered up, muſt be intended to be delivered up to the obligotr, 
tho” he is a third perſon ; and the defendant ought to take no- 
tice of the delivery, for he might have applied to the obligor to 
have had notice : For where cither party might have had notice by 
their own inquiry, notice is not neceſſary. Holt ſaid, in caſe of 
marriage of one ſelf, notice need not be averred ; becauſe mar- 
riage is of it ſelf notorious. But Powell doubted. 


Mayor, &c. of Winton verſus Wilks. 


(17) NN 8 ſpecial verdict, wherein a cuſtom was found to re- Cuftom in re- 
ſtrain any ſtranger from ſetting up a trade, unleſs he mant of 
was qualified according to the cuſtom, &c. twas queſtioned, if 2 14. Raym. 
ſuch a cuſtom be good in any other city than London ; it being a 1129. 
cuſtom reſtraining the liberty of the ſubſect in a matter ſo beneficial g 1 1 
to the kingdom * as trade is. Darnel cited Palmer 2, 3, 4. 5. 2 Holt 187. 
Rolls Rep. 203. 8 E. 3. 37. Hab. 85. Moor 871. 4 Med. 421. 8. C. 
Mr. Raymond, That this cuſtom is not good, cited 8 Co. Wag- P. 49. 
gener's caſe. 11 Co. $3 2 H. 6. 5. pl 26. Cro. Jac. Fes 
2 Roll. 277. 1 Lutwich 502. = infiſted principally on Waggen- 
| er's 


„„ he... NY —— th TIT Wy "_ —— 
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ers caſe ; and that great ſtreſs was laid on confirmations of atis 
of parliament in that caſe, 9 Co. 59. 1 Lev. 262. Cro. El. 
185, 803. Holl. Whenever a town is incorporate, it is as well 
for the benefit of the inhabitants in general, as a freeman, where 
it is for the benefit of a trade; and a by-law will extend to 
both. The city of London has a power to qualify perſons, and 
to oblige infants, if they bound themſelves, to ſtand to their in- 
dentures, notwithſtanding their non- age; but there is no ſuch 
cuſtom any where elſe; which occaſioned the ſtatute of 5 E.. 
which binds infants. Note ; The court ſeemed to be of opinion, 
it was a bad cuſtom. But judgment was given upon the defect 
of the declaration ; for that the plaintiffs had not entitled them- 
ſelves to the action. And juſtice Powell ſaid, moſt of the cor- 
porations in England, that are by preſcription, aſſume this cuſ- 


tom. But he gave no opinion of it. 


Sr William Drake ver/usr —— _ 
No ſpecial {18.) Motion was made for a ſpecial writ, to be had by 
bail in can rule of court, againſt a perſon, to hold him to ſpe- 
Hat 646. Cial bail, for ſpeaking very ſcandalous words againſt Sir Mil- 
Reg. Mich. liam Drake, (viz.) That be was a traitor, one of the 134, for bring- 
wo f.9. ing in the prince of Wales, &c. But the court refuſed to grant 

88 hs and ſaid 'twas refuſed in the Lord Ybearton's caſe, for ſcandal 

of a peer. | 20 

Under-bai- (19) Sir James Montague moved the court to amerce an under- 
liffs not a= uiii of Weſtminſter,” for not making a return of a writ, But 
- quence ol the court thought the motion improper. For that the ſheriff is 
89, 99. che officer of this court. The court in this caſe made a rule for 
TFoſt 22. the bailiffs to return it, * and for diſobeying that, bring them 

P. 30. into contempt. n: | Saen. | | 


+ 


+ Luttin and Benin. [24 10 e. 


No eſcape {20.) CTION. of eſcape againſt a ſetjeant of Wood-ftreet 
— counter; upon not guilty pleaded, it appeared that 
legal, . . the action, on which he arreſted the perſon eſcaped, aroſe, out 
out af the ju- of the juriſdiction; and the proceſs was executed out of the ju- 
Foy rnd riſdiction. Mr. Ayres. Where an inferior court holds- plea of 
229. matters out of their juriſdiction, tis coram non judice. There is 
2 Web. : 195- a difference between proceeding erroneouily where they have ju- 
ooo, rilſdictiop, and where they have no juriſdiction. Cro. Car. 394- 
2 Salk. 700. Harareſs 480. That actions will lie againſt officers appears from 
7 Mod. 29. the averment neceſſary for the officer, viz.) that the cauſe was 
| infra juriſclictionem, in order to juſtify : And if an inferior court 
holds plea of a matter out of their juriſdiction, all their pro- 

alto ago tes T— 
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ceedings are void, and coram non judice, aud may be avoided by 
plea. March 117. 3 Lev. 243. But where they have no juriſ- 
diction, no action will lie. 3 Lev. 234, 23. 1 Koll's Abr. 809, 
That actions may be brought againſt the officer, as well as againit 
the plaintiff. 2 Mod. 195. 2 Cro. 3. Sir T. Jones 214. 4 Rep. 
14. 6. 2 Lutw. 935. 1516. 2 Med. 30. Cro. El. 836. Hob. 
267. 1 Vent. 86. If a man brings an action in an inferior court, 
as in the Star- chamber, an action will lie: And ſo where a man 
ſues coram non judice, 1 Lev. 05. 1 Sid. 125. it not being in 
the ordinary way of juſtice. That no action of eſcape will lie 
in this caſe, vide 1 Roll Abr. 547. March 8. 2 Builft. 64. 2 Mad. 
Mr. Whitacre, contra, cited 2 Ia. 230. 3 Ke. 852. 2 Vent. 
7 Raym. Rep. 189. 20 Ed. 3. 16. It being a matter tran- 
ſitory, and the court having prima facie a juriſdiction, no one 
{hall take advantage of. it, Telv. 42. 2 Cro. 3. but the defen- 
dant. 2 Bulſt, 62. And it ſhall be at his election to avoid it 
by plea or not ; and the defendant in this caſe is a wrong-doer, 
and fo ſhall not take advantage of bis own wrong : He faid, he 
was informed, that, in the city of London, they never ſay the 


cauſe of action * aroſe within the juriſdiction, as they muſt in all“ F. 51. 


other inferior juriſdictions. A ſheriff cannot take advantage of any 
erroneous proceedings, if he ſuffers an eſcape. 

As to the limitations of inferior juriſdiction, Holt ſaid, theſe + 
three things are to be conſidered, C vig. ) perſons, time, and 
place. As to perſons and place ; as in the caſe of. the Marſhal- 
fea, and thoſe of the houſhold : For in that court, they have ju- 
riſdiction only in debt, treſpaſs, and covenant ; and therefore, 
ſhould they hold plea of an action on the caſe, 'tis plain they have 
no juriſdiction. And as to things, he ſaid, the city have juriſ- 
diction in all cauſes, and are only reſtrained to place; and there- 
fore the defendant ought to have pleaded to the juriſdiction. For 
if he admits the juriſdiction, he is for ever after eſtopped. 
And an iſſue may be taken upon it; and if it be found to ariſe 
within the juriſdiction, judement final ought to be given. If a 
man is wrongfully brought into a juriſdiction, and there law- 
fully arreſted, yet he ought to be diſcharged ; for no lawful] ' 
thing, founded upon a wrongful act, can be ſupported. If a 
Juſtice of peace makes an order for a man to keep a baſtard child, 
which in reality, was born two days aftet marriage, in this caſe, 
all the officers acting under that are wrong, and they are liable ; 
becauſe a juſtice can have no juriſdiftion of the thing. But in 


this caſe the court had juriſdiction of the thing, and therefore it 
ought to have been avoided by plea. Mr. Juſtice Powel/ was of 


the ſame opinion; and ſaid, where an inferior court had juriſdic- 
tion in a tranſitory action, the defendant ought to plead it, other- 
. Wile nen conftat, but it did ariſe within the juriſdiction; and to 
make it cram non judice, it muſt appear that the court have no 
Juriſdiction. Powrs and Gold of the ſame opinion; ſo judgment 


was, 


—_ 
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was, that the officer was liable to the action; nm the defendant 
ſhews cauſe within a week. 

Bond dated (21.) Dating of a bond to be at a certain place, makes it local ; 
2 . and ſhould the city of London hold plea, if it were dated at York, 
6 Mod. 228. twould be erroneous : But the making “ of a bond without dating, 


_ 2 makes it tranſitory, and may be ſaid to be made all over England. 


P. $2. 

| | Cockcroft * Smith. 
No new trial (2 2.) 3 for a new trial. The caſo was in bat- 
/ © wang tery: It appeared, that the plaintiff had a material 


2 Salk. 642. Witneſs that he knew to be fick, and yet went on with the 
6 Mod. 230. trial; whereas he ſhould have paid coſts, and put off the trial. 


263. an 


Holt 699. Holt doubted if the court could grant a new trial, Powell faid, it 


8. C. being in the cafe of battery, which might affect a man all his 

5 New Abr. life, he was inclinable to grant a new trial. But it appearing he 

= might have had another —— to the ſame purpoſe, they were 
unwilling to grant one. ra'd. 


Commiument (22.} Upon the — 0 L forcible detainer, where the juſtice 
1 finds it upon his own view, he muſt immediately commit, and 
Ante 47, but cannot adjourn the commitment; but it muſt be done eo inflante; 
ſee 1 Salk. ag in the caſe of audit6rs on account: ſo if he has recorded the 
3. 170. force: But Holt ſaid, ſo long as the matter is under examination, 
__andHolt324. he may adjourn. a 
Hab. corp. (24.) When a perfon comes to this court vpon 2 hab. corp. and 
commitment. tfris court thinks fit to turn him over to the marſhal, they com- 
mit him for no other matter than for the cauſe or cauſes returned 
on the Bab. corp. 
_ LE. Halt 2 a juſtice chat had power to fet a fins has powet 
for he is not obliged and bound to commit him ; but 
8 59. after he is once committed i in . tis too late to move 
for bail. 
Changing (26.) If the rules for iu wennt's exits to bills of 
_—_ exchange, the court doubted ; but ſeemed to be of opinion, that 


Reg. Mick. 
— and they did not, for the i inconvenience that might enſue. N. 


Mich. 10 

* Þ — 53: : vole) Hot aid,” that by the common law, without A 
MSF? any ſtatute, any judge, either of this court or the Com- 
recognizan- — Pleas, may take « recognizance for any ſum on condition: 
n 55 4 a man will voluntari y enter into it, a Judge has power to 
I take 1t 

— (28.) For the nature of freehold lands, and lands held by 
2 copy of court- roll, vide 4 Rep. 31. 5 Rep. 84. Ad volunta- 
holders, rem domini is the diſtinguiſhing mark G a copyhold. V. 2 Lul. 
Toſt yy. 1165, 1171. 3 Bulft. 230. 2 1 143. | Cro. El. 18 5. As to 
ſetting forth a Land 6 Ent. 62. 2 Brawnlww's Decl. 96. 
Or. 4186. By Hair. Where a'cuftom is, that all R 
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of that manor ſhall aſs by ſurrender and admittance yet 
the lands may be freehold ; and the manner of conveyance is 
cuſtomary, in as much as livery is not requifite, And he faid, 
The freebolds themſelves can never be parcel of the manor, but tis 
the ſervices.  Quare. 

(29.) A man that claims common in another man's 144 Title of com- 
muſt ſet forth a title: But a man, that is in poſſeſſion, need 4 Mod. 17ß. 


not ſet out a title. | 418. 
Holt 548. 


Domina Regina verſus Wiat. 


(30+) ND ICTMENT in the county of Suſex ; Head per- Neer- Healers, 
ſons convicted for killing, and being aiding and affiſt- 3 
ing to kill deer, and a warrant to levy a diſtreſs; which warrant penalty, and 
by a clauſe in it was to be returned; the warrant was delivered got tuning 
to the defendant, who levied the money, but made no return of e 
the warrant, which was the offence, and was removed here by 2 Ld. Raym. 
certiorari. Sir James Montague for the defendant ſaid, that the 1 5 
not returning the warrant is not an offence criminal to be in- Forteſ. 127. 
dicted upon; and finding the money to be levied, makes for the 8. C. 
defendant. He excepted, that there ought to have been a time 
and place when and where he ſhould have returned this warrant 
to them, for he is not bound to travel over England “ to find *“ P. 54. 
them. Again, his warrant is his juſtification and indemnity, in 
caſe he ſhould be ſued for a treſpaſs. Mr. Serzeant Broderick 
cont, By the very frame and deſign of the act of parliament, tis 
the duty of the conſtable to make a return of his warrant ; vide the 
ſtatute. He ſaid, how could the juſtices know how to diftri- 
bute the poor's part, unleſs tis returned to the juſtices what 
money is levied. The conſtable is in this caſe made a publick 
officer, and tis a miſbehaviour of him. In anſwer to the objec- 
tion of travelling over England to find them, he ſaid, juſtices are 
always ſuppoſed reſident within their own counties. | 
But by Holt chief juſtice, I here is a difference between re- 
turning the warrant itſelf, and returning what he has done. The 
not fixing a time when, and place where, is no fault; for he 
ſhould have done it forthwith, and any where within the county 
ſuffices. Poꝛvell. The return is neceſſary; becauſe he may levy 
only part, and then further proceſs ſhould go out: For if the 
whole cannot be levied, then the Juſtices mult go upon another 
part of the act. And per tot cur”, 3 tis an oftence indivable, 
for not returning what he has done. Holt ſaid, if a man is un- 
der three convictions, and his goods are ſufficient to anſwer two 
of them, the money ſhall be paid, and he ſhall ſtand in the pil» 
lory for the third: But on one conviction, if he wants but 22. 
in the whole, the juſtices cannot take it, but he muſt be impri- 
_— and ſtand in the pillory for it afterwards. Ayres, That 
M the 
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the conviction was naught ; for that it was not ſet forth, that the 
examination and oath were within the juriſdiction of the juſtices. 
He objected, that he was indicted for not returning the very war- 
rant itſelf; which he ſaid he ought to keep for his own indem- 
nity, Mr. Attorney, as to the objection, ſaid, that 'twas in the 
inditment, that he was debito modo convicted: Judgment was 
ſtaid till the firſt day of next term, for the reſolution of the court, 
when judgment was given againſt the defendant. Holt differing ; 
not but that he ſaid, it was an offence. But he ſaid, in all pro- 
ceſs there ought to be a place, and a time, for the return. 
Contra pacem. Contra pacem, in an indictment for a non-feaſance, is not ne- 
F. . ceſſary. 5 


Domina Regina ver/us Baſs. 


Conſpiracy in (3 e eee for conſpiracy, intending to ſcanda- 
charging one lize a perſon, and to get money out of him, by alledg- 
3 ing him to be the father of a child which ſuch a woman was 
child, not big with; but the inditment does not ſay it was a baſtard- 
faying ba child. Mr. Serjeant Feld. ' A conſpiracy to do an ill thing, 
2 Ld. Raym. Where nothing is done to put it in execution, ſtands ſingly upon 
1167. the intention, and is not an ill or. criminal thing; it doth not 
12 185. appear in the indid ment, that the matter of ſlander is falſe, and 
2 . therefore it muſt be intended true. In an indiftment of o= 
nd ſee nature, or in caſe of perjury, falſo & maliticſe, &c. do not make 
b. 59. the charge to be 4 words, eee it is not true. 
Long's caſe in 5 Rep. But Holt ſaid, that caſe was very nice, 
and by his conſent they ſhould not be fo nice again; and he 
queſtioned, if any one caſe in the law was like it. Mr. Serjeant 
laid, Yaux's caſe was ſomething like it. Holt ſaid, If two or 
three perſons meet together, and diſcourſe and conſpire how to 
accuſe another falſly of an offence, it is of itſelf an overt-aCt, 
and is an offence indictable: So if two or three meet together, 
to conſpite the death of the queen, yet tho' there was nothing 
but words paſſed, the very aſſembling together was an overt-act. 

1 Vent. 204. Lge oo 
The exception the court went upon was, that it did not ſuf- 
ficiently appear that the charge was criminal, it not appearing 
the child was a baſtard. Yet the court ſaid, this exception, viz. 
the not laying it to be a baſtard-child in the indictment, was 
prime tmpriffionis. Powell ſaid, If people meet together to con- 
fult or conipire ; to make it criminal, they ought to come to 
ſome reſolution ; then he thought, if it appeared that he repent- 
ed, it might alter the caſe. The court took time to conſider - 


*P. 56. of precedents, and ſee if any went upon the omiſſion of 64, 


turd in the indictment. 
N | Goddard 


— — 
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Goddard verſus Smith. 


(329] ; OLT ſeemed to difallow of nonproſſcs and ceſſat pro- The prafiice 
ceſſus ; for the proper way would be to plead not „% 
guilty, and the attorney-general to come in and confeſs it. eaſes, dif 
And Mr. Harcourt ſaid, the firſt nonprofſs was in the 16th year of approved. 
Car. 2. Tas a doubt, if an action of conſpiracy would lie 2 


Th , Salk. 456. 
upon ſuch an acquittal, for the declaration mult be, — 


: that he was 3 Salk. 245. 
debito modo acquietatus. Serjeant Darnel ſaid, Suppoſe a man „Mod. 201: 


declares he was proſecuted, guouſque there was an entry of a non- -w2 9 

+ preſs, would that have been good? To which the court gave no 3 
direct anſwer, but ſeemed to incline that it would not; for the 

nonproſi is not a diſcharge of the crime, but only of the indict- 

ment: And they went upon Mr. Harcourt's rep. That they uſed 

to indict them again, and not to proceed upon the ſame indict- 

ment. V. poſt. 114. Ozlethorpe's caſe. 


Domina Regina ver/zs Inhabitants of Stratford. 


. (33+) En to reverſe a judgment given in an indictment, Iadicment. 
for not repairing the highway. Mr. Raymond ex- #9" 


cepted, that 'twas not faid the ways were out of repair; but that 1 


*twas tem anguſta, fæda & luteſa, as to hinder the queen's ſub- Forte. 253. 
jeQs paſſing: Now it did not appear but that it was antiently 28 

ſo, and that it was not narrower than before; but it was not 

ſhewn that the way was ſtreightned, and delayed, for which the 

court thought it was inſufficient; but put off judgment till next 

term, upon the prayer of Norteliſ, that he might inſpe& the 


record, Judgment to reverſe it, aii cauſa by the laſt day of Tri- 
unity term. | a | 


* Idle verſus Cook. . 57: 
(34.) Surrender was of a copyhold eſtate for life, the re- Surrender of 
mainder to a man and his wife for life, and their <2pyÞo16 for 

heirs and aſſigns; and for default of ſuch iſſue, the remainder _—_ * 

over: The queſtion is, what eſtate the man and his wife have, 2 Ld. Raym. 

there not being the words, of their bodies. Gould held it an eſtate- . gk. 620. 

tail; and he ſaid, he made a difference between a copyhold © Ros 

and freehold eſtate, guoad this; he compared this to Beris- Abr. 186, pl. 

_ Ford's caſe, in the 7 Rep. and Peck's caſe in Liitleton's Rep. Mate. 164. 
He ſaid, ſuch iflue qualify the general words. Le. Rep. 347. 8. C. 
Moor 424. He took a difference betwern a grant to a man and 

his heirs, and the heirs of him. Phwd. 541. 1 Leo. 50. Powis 

held it a fee-fimple. To make an eſtate-ratl it miſt appeat᷑ from 

what body the iſſue muſt come, Zur, ſeci. 31. But in caſe of a 


3 deviſe 
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® P. 38. 


deviſe 'tis otherwiſe, becauſe of the intention. Hob. 32. Co. 
Lit. 27. And being inops conſilii, 9 H. 6. 25. Cro. El. 474. He 
ſaid, in a conveyance, de corpore is an eſſential part; but there 

may be words tantamount. 37 Af. fl.17. 5 H. 5. 6. Cro. 
El. 473. Fitz, Ar. 743. It 15 an eſtate to the huſband and 
wife, and their heirs, the words, and for d:fault of ſuch iſſue, are 
uncertain, whether tis meant the iſſue of both, or of the ſur- 
vivor ; he made no difference between the nication of a free- 
hold and a copyhold, and cited Cro. Car. 367. 2 Sid. 41, The 
will of the donor is to be obſerved in eſtates-tail, but then the 
will muſt be manifs/te expreſſu. In conveyances the limitation of 
eſtates have known words; and he ſaid, it would be of danger- 
ous conſequence to allow a latitude. Powell held it a fee-fim- 
ple ; for the words were, and to the beirs of the aforeſaid baron and 
Jene, and pro defettu talis exitus, He was not for confounding 
eſtates-tail and fee; for tho' the intent of the parties might be 
to make an eſtate-tail, yet he would ſuffer a miſchief, rather 
than an inconvenience. He inquired if there was any thing in 
this caſe to make it a fee-fimple conditional & at common law, 


Which the ſtatute de dinis has now made a fee-tail ; for this ſta- 


tute was made to prevent the abuſes of the wills of donors, by 
letting a ſecond huſband or wife be dowable, or tenant. by cur- 
teſy. He could not ſee the difference, that Gould took, between 


a gift to a man and his heirs, and to the heirs of that man; he 


thought they had gone too far already in matters'of intent, which 
made the law ſo uncertain; and in this caſe there was nothing 
but general words for the words {ach iſſue to refer to. Hut held, 

that this is a fee · ſimple, and by no means can be conſttued a fe- tail: 

He owned the intention was to make it a tail, but he could by 
no rule of law do ſo, without manifeſt violation of law. He 
ſaid, ſurrenders muſt be conſtrued as deeds. Lit. ſ:, 31. To make 


à fee- tail, there muſt be a deſcription of the body from whence 
the heirs muit come. Co. Lit. 27. There is a great deal of dif- 


ference between 4 man's expreſſing his intent in a will, and in a 


conveyance ; for in the laſt, the law has eſtabliſhed certain legal 


words, and no other, tho' they are tantamount, will do; but 
in a will, he ſaid, the ſtatute 32 H. 8. gives him power to con- 
vey away his lands at his will and pleaſure; and he relied upon 
the words 28:// and plea/ure : Had the ſubſequent words, fro de- 


_ feftu talis exitus, been conſiſtent with the firſt words, they would 


have qualified the general words. If a man give an eſtate to a 


baſtard and his heirs, and if he die without iſſue, the remain- 


der over, this is void; for tis a limitation upon a fee, to defeat 
and defraud the lord of his eſcheat. Jones 342. Abrabam and 


Tvigg, he ſaid, was a great authority in this caſe; and he ſaid 
he could not diſtinguiſh between them. Co. Lie. fo. 20. He 


ſaid, a grant to a man and his heirs lawfully begotten, would be 


To 


2 ſee, but to a man and the heirs of him, would be a tail. 


Eaſter Term 4 Ann. 


I 0o conſtrue this an eſtate-tail would be repugnant to the pre- 

miſſes, becauſe it is to them and their aſſigns; ſo that it is de- 
 figned an aſſignable eſtate, which is contrary to an eſtate- tail, for 

that is reſtrained by the ſtatute. Hob. 170. Dyer 264. He ſaid, 

as the intent of the “ parties is to be conſidered, fo the rules of * P. 59. 
law are to be obſerved. 


Queen verſas Welt. 


(3 28 HE defendant had an order made upon him, by two Order for 
juſtices, for keeping a baſtard-child ; he appealed to _— . 

the general quarter ſeſſions, who confirmed the order, and com- pag 136. 

mitted him for diſobedience to their order. He was brought 2 Ld. Raym. 

here by bab corp”, and 'twas moved by Mr. King that he might "57: 1195 

be diſcharged ; for that the juſtices ought not to have commit- | Salk. 122. 

ted him, but to have proceeded upon his recognizance ; and of _ 107. 

that opinion the court ſeemed to be. 2 Bulſtrade 341. There ay | 

was a fault in the firſt order, which was, Dr. Fuller and another, 

two of her majeſty's juſtices of the peace, por adjudge, c. 

Cro, El. 108. Cro. Car. 464. But the court thought this not 

ſufficient to quaſh the order: But they quaſhed it, for that it ap- 

peared, theyuſtices ordered him to pay an exceſſive ſum.. And 

note ; tho' they quaſhed the order, they ordered him to appear the 

next ſeſſions. | 


Colonel Layton's Caſe. 
(36.) LJO LT ordered precedents to be ſearched, if a perſon in One in exe- 


cution for a 


order to bring the cauſe to à trial; and the latter is to defeat the 
hole record. 730 


1442941. * 1 


* Startup verſus Doderidge. ; #hg-246® P. 60. 


(37.) HE following caſes were cited by Mr. Pengelly, to A adus un- 

van! ſhew where a modus is uncertain, or expoſes the par- 0 82 

ſon to be defrauded, tis a void modus; and he made a difference 2 Ld. Raym. 
N between 1158. 
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. 2 Salk. 657. 


between a certainty ariſing upon a contract between the parties, 


Li) Rate: and where 'tis of common right. 3 Cro. 139. 2 Roll. 264. 


1 Keb. 612, Hob. 107. Styles 397. 2 Cro. 691. Broderick 
cont. as in caſes of tenures, 11 Co. 15. 2 Leon. 107. 3 Med. 


132. 4 If. 96. Holt ſaid, whatever may be good by agree- 


ment, may be good by cuſtorn ; ; and as cuſtom may dimi- 
niſh tithes, ſoit may increaſe them. So by cuſtom, lead in Der- 
byſhire pays tithe. Whenever a modus runs high, 'tis a ſtrong 
preſumption, tis no modus. Note; In this caſe the court refuſ- 
ed a prohibition ; for that it appeared the modus (as twas =o 
tended to be) was of nigh the full value. 


x Trin. Term, 1705. 


4 Annz Regina in B. R. 


; Anonymous. N 


| R. Setjeant Darnel moved in arreſt of ; 
in an action for words; the words were, you have 


forgot fince you lived in the Black Bull Yard ; 2 
are a raſcal and a villain ; there'you' cuuld 


| 8 FIT: money, and could clip it when you bad done, and there t ers 
could go. He inſiſted upon it, that “there was nothing in theſe 


—_— 1 alledged but only a power of doing, but no pofitive charge. 


Powell (aid, taking the words aftoget er, they would bear a 


n that the fact was done. Halt put this caſe: 
Suppole a man is dead, and A. ſays John of Styles Ste have mur- 
dered him; 9. If this would be Aonible "The court took two 


or three days to conſider of it: But afterwards the plaintiff had 


L449 


his judgment, 


& hs. 
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Page verſus Hayward. 


(2.) WO general queſtions were: 1. Concerning the eſtate Of limi:ni- 
the ſiſters take, 2. If the recovery ſuffered is ſufficient a aud con. 

to dock the tail. And reſolved per cur', 1. Mary takes an eſtate- — 

tail in poſſeſſion, and the other an eſtate-tail in remainder. See 3 Salk. go, 

Co. Lit. 26. b. 17 E. 2.23, Holt alſo faid, the ſtatute de dons It 618 

is not to be taken ſtrictly, but all limitations, within the mean- and Pig. on 

ing of the ſtatute, ought to be ſupported: Verdi of an expreſs Rec. 176. 

condition ſhall not ordinarily be conſtrued as a limitation: But where 

an eſtate is to remain over for breach of a condition, which is by ex- 

preſs words of a condition, yet it ought to be intende i as a limitation. 

Suppoſe a præcipe is brought againſt tenant in tail and a ſtranger, : 

is this a flaw ? Surely no: Such a recovery I hold good. 24h, 4 

I hold tenant in tail may well make a tenant to the precipe. 

See 2 Roll. 194. tit. common rect very. Styles 319. 3 Co. 21, 


2 Cro. 318. 
Queen verſus Johnſon, 


(3. R. Serjeant Brederick moved to quaſh an indictment, Officer in- 
which ſet forth, that a juſtice had committed a wo- — 
man to priſon, there to be kept till further examination; and ing one com- 
that becauſe the officer did not carry her to priſon, but kept her Pied. | 
in his own houſe, though he brought her torth upon demand, my 
he was indicted, as diſobeying tbe juſtice's order, and behaving 

himſelf * negligently, Sc. The commitment was on Saturday, * P. 62. 
and he brought her forth before the juſtices on Monday, Per cur', 

He ought to have carried her to priſon. forthwith ; whereupon 

the court refuſed to quaſh it, It appeared alſo, that during the 

time, he took a note from her for 10s. which the court held a 


great miſdemeanor, 


0 Biſhop of Cloyne's Caſe. Error out of Ireland. 


(4-) XR. Lane, If a chancellor of a dioceſe commit an ir- — * 


regularity in his office, the biſhop cannot call him to Of vicars- 


an account in his on court; but ought to carry it before the general. 
archbiſhop, A vicar-general is created by a biſhop, - but his of- = _— _ 


fice is by the law; and he may exerciſe ſuch a juriſdiction as dioceſe is 


belongs to his office; which is a. general juriſdiction, and the faulty, the 
+ archbiſhop 


biſhop cannot hear cauſes himſelf, neither matrimonial or other, | — 

but it muſt be done by his proper officer; and if he refuſes or zance of it, 

neglects to make an officer, the law has taken care to provide that 1% ＋ 5 
the archbiſhop, and then the queen ſhall. Every preſentation folk 309. 
. ought 602. S. C. 

| 1 Salk. 134. 
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* P. 63. 


ought to be under the ſeal of the Conſiſtory Court; for he ſaid, 
he knew no other ſeal, neither had the biſhop any other court, 
but the Conſiſtory Court. Biſhops may delegate all external ju- 
riſdictions, but conſecration of churches, or confirmation, &c. 
which are annexed to the perſon of the biſhop. There is no 
difference between a vicar-general and a chancellor. Lindewood, 
li. 2. tit, 4. p. 104. deſcribes what the vicar-general may do. 


Sequeſiration, A vicar-general gannot diſpoſe of any livings in 


the gift of the biſhop, becauſe it is annexed to the biſhop as his 
perſonal property. Li. 3. decr. tit. 6. 

Inſtitution and induction is an act of the law; and tho' by his 
granting the vicar- general inſtitution and induction, he was not 
concluded himſelf, yet his vicar hath a concurring juriſdiction. 
He compared the F inſtitution and induction in the ge- 
neral grant to the * chancellor, to a lord of a manor's granting 
a patent to his ſteward, reſerving that his ſteward ſhould not take 
a ſurrender, nor make an admittance ; this he ſaid was a nul- 
lity : For when the biſhop or lord has made him an officer, the 
law gives him his power. Reſervatts nobis ſuch a juriſdiction of 
itſelf does not exclude the chancellor ; but only leaves a power 
to the biſhop, which otherwiſe he would have loſt, and ſo they 
have a concurring juriſdiction, 

Dr. Floyd. A vicar-general is a temporal officer, and the bi- 
ſhop might have turned him out at pleaſure ; but by the con- 
firmation of the dean and chapter, and by the temporal law, he 


| has a freehold ; but the intent of the law was not to give away 


all the authority from the biſhop, but the chancellor was only to 
aſſiſt and help the biſhop. - He ſaid, the law would not take no- 


tice of a certificate upon a capras excom from the chancellor; 


2 for, in the eye of the law, the biſhop is the ordinary. There is 


a diffetence between judices ordinarii and judices delegati in the 
civil law. Granting of licences to ſchool-maſters belongs to the 
biſhop ; and no chancellor'ever-pretended to this. He faid, that 
by a general grant of a chancellorſhip, the power of inſtitution, 
induction, Cc. does not paſs without ſpecial words, and ſo ma- 
ny other things which are inherent in a biſhop. But if inſtitu- 
tion belongs to the office of a vicar-general, then ſuch a revo- 
cation is void and repugnant; which the court ſeemed to agree 
in. The court ordered ſearch how their antient patents run, and 
if there were antiently any revocations. Holt ſaid, he thought 
the biſhop might fit in court, for he is a judge ; but he cannot 
deprive his chancellor of his temporal fees. If before the ſta- 
tute of H. 8. which enables laymen to be chancellors, inſtitution 
de jure belonged to the chancellors ; then reſerving this now is 


© void: But it it requires ſpecial words to paſs it, then it may be 


reſerved. But it being a matter of great moment, the court or- 
dered it to be argued again next term, | 
"or (S.) Mr. 


* 
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(5.) Mr. Eyres moved to quaſh an indictment againſt a wo- ſadiement 
man, for uſing the trade of a milliner, not having * ſerved an nde of, 
apprenticeſhip, But the court refuſed to quaſh it; and Holt milliner. 
ſaid, it ought to be tried if it was within the ſtatute or not: * 
For it did not appear to the court, but that it might be a trade at . 
the time of making the ſtatute ; and all trades are not enume- 
rated in the ſtatute, but yet they may bs within the meaning. | 

(6.) The caſe was in an affault; it appeared the defendant An attempt 
came manu forti to reſcue a diſtreſs from the plaintiff; and that — 2 
the plaintiff had not time to requeſt him to forbear, therefore the aſfauit. 
aſſault was well juſtified ; per cur. _ Abr. 


a 
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4 Annæ Reginæ in B. R. 


forty miles, the return ſhould be at leaſt fifteen . 
days and where under forty miles, eight days at leaſt. Str. 40. 


( 2.) When a jury bring in a verdict, and there is ſurpluſage, Surpluſage in 
the court will reject the ſurpluſage. 3 Leo. 80. 7 H. 6. 20. ea * 
1 Leo. 323. 1 ; | I 


Queen verſus Whitten, 


(3. PON a motion to quaſh an order of ſeſſions upon a Order of fer- 
| ſettlement, for that it was not in the order, that they *lement | 

adjudged him to be laſt ſettled in ſuch a pariſh he came from . 
the court held it not neceffary ſo to adjudge it; but it not ap- 491, 530. 
pearing in the order, that ® he had been chargeable to the pariſh, Holt 57, 
but only that, whereas he was likely to become chargeable, the court 2 
quaſhed it; for by the certificate the pariſh is bound to receive 9 P. 65, 
him, and cannot remove him, till he becomes actually chargeable. | 


11.) \ - RULE was made, that where a mandamus went above Return of a 


* 
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Swaine verſus Stevens. 


| Ter-tenants (4.) TIN caſe of a ſeire fac' againſt ſeveral ter-tenants, they can- 
= fas 2 not join in a plea, but ought to plead ſeverally, Q. If 
2 Salk. 601. After a plea in abatement, a ſpecial non-tenure may be pleaded ; 
for Holt ſaid, by pleading in abatement, he had admitted himſelf 
tenant. See 8 Ed. 4. 19. 6. 2 Brown 1. Owen 134, 16. 1 
Il. 121. Cro. El. 122, 739, 740. 2 Roll. 144. 1 Lev. 190. 


7 H. 6. 25.6. 8 H. 6. 32. 6. 2 Keb. 46. 


Bridge verſus The Pariſh of St. Marybone. 
Order of baſ. ( 5.) N certifying an order of juſtices, upon the ſtat. 4 El. ö. 


_ An exception to the order was, that the judgment 
(the . ought to have been, that in as much as they had ordered him to 


v. Simmons); pay the money, and he had refuſed to pay, then to commit him; 
—— chere but in this caſe it was, that they ordered him to pay ſo much. 
cited. and in caſe he refuſed, then, c. Holt ſaid, the act directs in 
what manner the money ſhall be levied ; that is, firſt an order or 
a judgment that he is in arrear ; then if he does make an actual 
© refuſal, an award of diſtreſs ; and if upon a return that he has 
nothing to be diſtrained by, then a commitment, "TY 
I The court confirmed that part of the order relating to his pay- 
ment of the money, and . "oh the order for the commitment; 

ni cauſa, in a week. 2399 16,165 n 2 of £ 


P. 66. Knight verſus Barker. 


Trover of 6 arreſt of judgment, for that the declaration was in tro- 
. ver for guingentis pectis inteſtinarum, anglice of ends of 
mad; deal boards. Sir James Mountague. Pieces are of a very uncer- 
2 Ld. Raym, tain ſignification ; for that they might be middle-pieces, or ſide- 
808 S. C. pieces; and they might be of very uncertain dimenſions. Pal- 
22 mer 393. Latch 216. Styles 247. 3 Keb. 153. 1 Keb. 124, 
176. Serjeant Darnel cent. Trover will lie for a ſtudy of books; 
and the law does not require ſo preciſe a form in this action, as it 
did in the infancy of it; and if it was according to the common 
acceptation, twould be very well. Powell. Workmen call all 
thoſe ſhort pieces, not being. fit for wainſcoting, flooring, &c. 
ends ; and this being a particular term of art amongſt the houſe 
and ſhip joiners, and generally underſtood by workmen, is a 
Proper denomination for all ſhort pieces: Had it been for pecirs 


extremis or exterioribus, it had not been ſo well ; for theſe words 
5 would 
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Mc 


would not comprehend the middle-part, Adjudged good, ab- 
ſente Holt. But afterwards the court gave a farther day, when 
judgment was affirmed by Holt, &c. 


The Queen wver/zs Gunn. 


r of judgment in an indictment of perjury, Arreſt of 
before the juſtices of peace in Nor/o/4, for that it ſet — — y 
forth, that a fine was levied in the court of Common Fleas, Hel. ment of per- 


miinſter, in the county of Middleſex ; and that the defendant per- jury. , 
jured himſelf at Theed in the county aforeſaid ; which Mr. Ser- fg b . 
jeant Weld held, muſt relate to the laſt county named; and then 180. 

the juſtices cf peace for Norfolk could not have juriſdiction ; and 

this he ſaid was the expreſs caſe of the Queen v. Rhodes, adjudged 

about two years ago in this court, Sir James Mcuntague cont. | 
and ſaid, if it had been in caſe of an action, it would * have * P. 67. 
been good: He took a difference between the counties being in 

the margent, and in the body of the indictment, and where it 

is only. by way of recital, and in the ſubſtantial part of the in- 
dictment. Serjeant Veld. If it can ever be conſtrued bad, it ſhall 

never be taken otherwiſe in an indictment. The opinion of the 

court was, that the indictment was naught ; /ed adjur', Afﬀter- 

wards Weld took another exception; that juſtices of the peace 

have no power by their commiſſion, to take indictments of per- 

jury and barretry ; but the court doubted, and ſeemed afterwards 

of opinion they might. | | 1 | | 

- -(8.) Powell ſaid, there could not be a nuſance to a market or d aufe 


franchiſe, but to a highway, Cc. 2. EY ES pet to a fair, Wc, 
: | But ſee F. N. B. 184. 2 Roll. Abr. 140. 


| Serjeant T. Whiteacre's Caſe. 


. N the caſe of a mandamus to reſtore Serjeant Whitaker to Mandamus to 
| the recorderſhip of Tpfieich. Theſe caſes were cited to de 2 
ſhew that a corporation by preſcription may have ſeveral names 2 Ld. Raya. 
by reputation; as if they are called by one name, tho' it is not 1982, 230g- 
exactly the right name; yet, if tis ſufficient to deſcribe the per- fil. — 
ſons, they muſt anſwer the writ. 6 Rep. 65, 66. 21 H. 6. 4. 45. S. C. 
10 Rep. 125. b. 9 Rep. 48. 38 F. 6. 33. Fitz. tit. 3. 457. Ry 
1 Gro. 416, 418. 2 Rell, Abr. 136. One reaſon for turning him 
out was, that he did not attend at their ſeſſions, after they were 
appointed. Yew. 116. A difference between juſtices of the 
peace, and of cyer and terminer and gaol-delivery.. St. 4 Ed. 3. 
2 Leo. 117. 3 Cro. go. Cont. C. J. Jones 51. 9 Co. 50. 2 Co. 
155. Non utere is a forfeiture, Cy. Lit. 223. Dyer 114. Serjeant 
- Heldxited theſe caſes about miſnomers, 3 Cro. 338. Moor 233. 
1 Roll, Rep. 118. 1 Keb. 623. * 

* Hil, 
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55 Anonymous. \ Jas Bagh 
Copybolder (1) TOLT ſaid, a copybelder has-only = poſſeſlory . 
1 H perty in timber-trees, which if e — ou 
property . frechold by tempeſt, or otherwiſe, the property 
e > would be in the lord. He ſaid further, and ſo was 
2 Salk. 638. the opinion of the court; that twould be a hard cuſtom for the 
> pp tenant to claim ſuch trees; for ſuch cuſtom would be to give 

: away the property of the lord; eſpecially in this caſe, which was 
133 pot rhe by the act of God. He alſo queſtioned if there could 
be ſuch a cuſtom, as for 4 copyholder to cut timber; he having 

only Wer intereſt, by reaſon of its being annexed to the 

copyhold land. _ 2 GET RY Ee: 

Private cuſ- (2.) This court will, upon a. writ of error, take judicial no- 
toms here tice of all private cuſtoms in private places; for the courts below 
_— are as much bound' to proceed upon their cuſtoms as the judges 
1 Salk. 269. here are upon the common law. 1 A „eee 


Lewis verſus Jones. 


Treſpaſs on . ESPASS ſuper caſum; the jury finds him guilty of 


the caſe. I the treſpaſs predi#”, which Sir James Mountague ex- 
cured by cepted againſt, becauſe twas a variance; for that treſpaſs pre- 
verdit. did was treſpaſs in general. But Lerchmere anſwered, this was 


Id B. | helped by a verdict, gued conceſum fait. Another exception Sir 
226, 8. C. James took, that by the record it“ appeared that damages were 
P. bg. aſſeſſed by the court, which would have been fatal, but that it 
appeared, by the entry. of the judgment, that the judgment men- 
tioned the damages and coſts aſſeſſed per juratorrc; and then it 
went on fer cur prædict modo & forma predict, which the court 
faid was idle and mere ſorpluſage, n 


Jackſon 


Hilary Term 4 Ann. 


— 


Jackſon verſus Humphrys. Error. 


(4) A* action of eſcape. The exception was, that it was Error in a 

8 not ſhewn, that the party was in cuſtody at the ſuit judgment on 
of the plaintiff, at the time of the eſcape; and Holt ſaid, they 8 

ought to have ſhewn that he was arreſted and taken at the ſuit of Holt 280. 

the plaintiff, and then eſcaped. The like where a man is in *: © 

. cuſtody before any ſuit. A charge of him in cuſtody is in law an 

arreſt, Dee ſaid, it was pleaded, that at the time of the eſcape 

a plaint was levied in the counter, whereby he was charged in 

cuſtody at the ſuit of the plaintiff. Holt ſaid, charged was a vul- 

gar expreſſion, but not a legal one. A perſon is not in cuſtody 

of the ſheriffs of London till he is brought into the counter, and be 

before in the cuſtody of the ſerjeants. Holt. A man is not re- 

gularly in cuſtody, at the ſuit of another, till a writ is delivered 

to the ſheriff, and arreſted ; you cannot declare againſt a man in 

cuſtody any where but in this court: But a proceſs muſt go to 

the officer to bring him to.the bar. A plaint is in the nature 

of an original, but not of a capias; and the declaring againſt « 

man in cuſtodia mar is the ſpecial cuſtom of this court, But 

a plaint will not be ſufficient to found an eſcape upon, till proceſs 

goes out to bring him in cuſtody, viz. to bring him into court; 

for by the plaint he is ſuppoſed to be at large. Powell differed. 

Adjorn. 

1 5 A motion for a prohibition upon an affidavit, becauſe the No prohibi- 

cauſe aroſe out of the juriſdiction, viz. in the iſle of Ely, But von till plea 


Porrell denied it; becauſe the proper way * is to plead it, and 3 
they refuſe the plea, then a prohibition. Poſt 132. 


NN 
Brown ver/us Dyer. 


(6.) JF a copyholder dies, and his wife has her free-bench. Free- beach 
1 If this excreſcent eſtate do not fo take away the diſ- © 
cent, as if the ſon dies before the eſtate actually comes to him, is tailed. 
that then the next heir to the father (hall claim; and if this will Pod 73. 98. 
not make a pofſeſſio fratris ? 13 
S. C. and fee 5 Burr. 2764, = 


(7.) 2, If a lord receive rent, or take a fine before admittance, Admittance 
if this will not amount to an admittance ? {| milk 
(8.) A Frit of error is a ſuperſedeas to all proceedings on that — er- 
= Tent. Debt on a judgment will not lie here till the record vor ſuperſedes 
ronght here in court. Powell. An action of debt will lie * Proceeds 
pending a writ of error. Hor. If an eſcape be againſt a ſheriff, Pe 78. 
29 P | and Holt 196. 
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N and judgment thereon, and a writ of error is brought, and the 
cer en firft judgment i is reverſed, the party ſhall have an audita querela. 
129, 159. Adjorn'. * 
An appeal of (9.) Appeal of murder brought againſt three perſons, and 
— judgment, they may join in a writ of error; and yet in law they 
all may join ate ſeveral judgments, Org.” et quilibet cor ſuſpend” per collum, or 
A * Pls hey may have ſeveral writs of error, according to the nature of 
„ the cafe. Boy if there are ſeveral judgments upon one recog- 
*-- * *nizance, and io joint words, there twas doubted; if the writ of 
error ought to be ſeveral, Note; The proper way is to have 
Garvin "ſecundum formam of the recognizance. . If a 


ig, mores is ſeveral, and coſts joint, what writ of error is pro- 
13 ob VI * 


der? 7 . 
*P. 71. e.) Per cur. In tcaſs*of a SY the tort2ſoaler ought to 
Tender. tender 5 end fu uffictent at his peril; and there needs no previous 
In rreſpab, demand. But in caſe of an'eſtray, if the owner: comes and ſays, 
be of ſuffici- Zell me what's dut to you and T will pay vou; this, Holt ſaid, prima 
ent PR. facies 00d tender; for it lies only in the privity of the lord 
tra. bow much is due. And in this laſt cafe, the ſtray is no treſ- 
Polt 89. paſs, but the lord ſeiſes it in right of his franchiſe. Co. Ent. 170. 
Amereiament (IT.) Holt ſaid; he never underſtood that caſe in Hob. 129. 
ar a court- Incaſe of an amerciament at a court-baron, the certain ſum need 
1 Salk. 56. not be ſet by the court, Hut it is enough if it be aſcertained by 


85 the affecrors: And Mr. Pengelly _ many Grd are Arne wiſe. 
7 * 241 97190 
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Sir Charles Thorold verſus Smith. 


. a 4. x 

Servant ſent 00 U E foo oe as * indebted to Sir Clarks! in 1001 
. 8 Sir Charles ſends his ſervant to receive the money; ; 
On one who the ſervant takes a goldſmith's note upon one 
bails, &c. obnſon, whereupon the ſervant. gives a receipt to 


— Smith Jobnſan breaks within a week after: And if this was a 
SK: : good 


* 
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good payment to Sir Charles, or if the ſervant had purſued his 
authority in taking a note in lieu for money, and had a power to 
give a receipt to diſcharge the debt without receiving the money, 
was the queſtion. Holl. A bill is no payment; but if a man, * P. 72. 
will give a receipt, he by that accepts the bill as money, and 
payment; and therefore upon the riß this caſe turns. The 
principal objection from the bar was, that the ſervant had not 
authority to receive any thing but money, and conſequently 

could not diſcharge the debt upon receiving the bill. Pouell 

ſaid, Sir Charles ſhould have ſent his man back again the ſame 

day to have diſſented, elſe tis a preſumption his maſter was ac- 
quainted with and acquieſced in what he had done, and this 

might have altered the caſe; to which the court agreed. Sir 

Steven Evans's caſe, the court (aid, differed from this caſe, for 

Sir Steven became a receiver to the ule of Ward. If a man gives 

a note to another upon a goldſmith, and no receipt, tis uſual to 

have three days as a convenient time to receive it; and if the 
goldſmith breaks in that time, twill be no payment. Ayjorna- 

cur. V. peſt. Trin. 5 Ann. N. 6. 


Bromfeild verſus Kirber. Error. 
3.) JUSTIFICATION of a treſpaſs, per cuſtom of a manor 3 


for common of vicinage. Sir James Mauntague conſider- cau/a vici- 
ed the extent of the word vicinus. 2 Inſt. upon the ſtatute of Ii. 122. 
Merton. F. N. B. 127. 6. 128. 4. 22 H. 6. 89. Dyer 47. 6. a. | 
And argued, that no common can be of this kind, unleſs be- Roll. Abr. 
tween two townſhips, manors, Cc. next adjoining ; and not? 
where there is intermediate land; and that this tort was origi- 
nally nothing but an excuſe of treſpaſs. Holt. Common of vici- 
nage muſt be next adjoining. Meld. The place is the fame, but 
by ſeveral names. Halt. The pleading makes it ſeveral, and not 
one intire place. Weld ſaid, the verdict helped the pleading. 
Holt. The place may be in ſeveral manors. The cattle may ſtray 
into the next common by reaſon of vicinage ; but they cannot go 
into a third, which, Meld ſaid, would deſtroy all ſuch common. 
Halt. Vicinus is to another purpoſe, and fo expound:d in 2 Inft. 
between /andlord and tenant, Pixcell. This fort of “ common 
muſt be in nature of an eſcape, and fo an excuſe: For a man 
cannot put in his cattle in the common of vicinage originally 
but they muſt eſcape. They may encloſe one againſt the other, 
if they will be at the charge: It ſtands indifferent upon the 
'pleading, whether the places were ſeveral or not, and ſo the 
- verdi helps, for there are but two towns named. Holt. People 
ought to take eare to keep their cattle under their -own inſpec- 
tion, and not let them ſtray beyond their bounds. In pleading 
this kind of common, it ought to be pleaded mutual. If a man 


52 
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9 P. 73. 
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goes in the common of vicinage to drive his cattle off into his 
own common; (for he ought not keep them in the common 
of vicinage;) he may juſtify this treſpaſs ; but if they go into a 

third common, ſuch excuſe perhaps will not hold. Powell. The 
verdict will help, for there is common of vicinage found, and 
but two places tho' ſeveral names, and they may lie in the ſame 
waſte. Adjornatur. 


4 


Brown verſus Dyer. 


Surrender of (4.) I N the caſe of a ſurrender to the uſe of J. The lande 
21 | were found to be ſurrendered into the hands of the 
the furren. lord himſelf in full court; and that the lord aſſeſſed a fine upon 
deree. the ſurrenderee, but never admitted him: Adjudged- per tot cur”, 


Ante 70. that the heir of the ſurrenderee had no title; for that the title of 


PE the ſurrenderee is wholly by the copy of the court-roll, made 
166. S. CO. from the entry upon the court-roll, which before admittance can- 
—_ 4, Not be. But in caſe of a diſcent the heir may ſurrender before 
r. admittance, becauſe he has a title by diſcent; but the lord in 


this caſe ſhall have a fine. 


Keeble verſus Hickeri ngill. 
1 T* queſtion. was, if an action upon the caſe for 
See 


For hindrin ſhooting at, diſturbing and ſcaring wild ducks * from 
nan > a -pond, without coming upon the plaintiff's ſoil, was ſuch 


to adecoy. a damage as to ſupport this action. Serjeant Darnel. Wild ducks 
rene, are not ſuch game as the law takes notice of ; nor is a decoy a 
Hott. 1% franchiſe, or comprebended within the word royalty, which the 
&c. S. C. court ſaid, fignified a free warren; but royalty had no ſuch 
P. 74. fignification, as is here claimed. Neither could a lord of a manor 
| juſtify under a royalty to fiſh, hunt, or fowl in another man's ſoil. 
1 Jones 440. '1 Vent. 122. A decoy is not a privileged place; if 
it were, he muſt have it by grant or preſcription. F. N. B. 36, 
37. 4. 3 Lev 227. There is only a poſſeſſory property, ſo as 
to kill them when they are there. | 
Serj. Broderick cont, The declaration is, that the plaintiff was 
poſſeſſed of a piece of ground, whereupon'a decoy, &c. and that 
the defendant, malitioſe intending to deprive him of the benefit, 
came to the pond-head, and there diſturbed, Sc. Verdict pro 
' plaintiff. The court will intend an entry upon his ground though 
tis not laid in the declaration; and ſaying he came to the pond- 
head muſt be taken to be his ground. A'man, while things that 
are feræ nature are upon his ground or ſoil, has ſuch a poſſeſſory 
property, that if one kills the game, tho' he does not enter, he 
hall have an action of treſpaſs for entering his ground. Keil. 
1 203. 
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203. And ſhall recover damages for the thing killed. 12 H. 8. 
10. If a man puts up a hare in my ground, and follows it, and 
kills it in the ground of F. S. yet I may take it. A man has a 
market, and right of toll; if another diſturb people coming to 
the market, tis uncertain whether any goods may be ſold, and 


conſequently no ill; yet for the poſſibility of ſale I may have an 


action. A man ought ſo to uſe that which is his own, as not to 
hurt the property of another. Whenever there is malice and 
damage, a man may have an action on the caſe. 3 Keb. 753. and 

1. Vent. 348. Holt (aid, he was not ſatisfied with this cate. Tis 
„ar on all hands, while the ducks are in the pond, the 
plaintiff has a property, and the defendant was a wrong doer to 
diſturb him; but to intend he entered, or that he came upon his 
ground, would be too materia to “ intend, it being treſpaſs. But 
ſuppoſe the defendant had (hot in his own ground, if he had, had 
occaſion to ſhoot, it would have been one thing ; but to ſhoot 
on purpoſe to damage the plaintiff is another thing, and a wrong. 
He likened it to the caſe of a market and toll. It mult be taken 
as tis found upon the record; but 'tis found to be done malitioſe, 
and ſo it appeared upon the evidence. Powell, That every one 
has a property of things fere nature ratione ali. A man may 
have a fr.e warren in another man's ſoil, which he has ratione 
priviligii, and not ſoli, for one man may have a privilege in an- 
other wan's freehold. A man may have ſuch a property in hares, 


*P. 75 


as it he put it up in his ground, and courſes and kills it in 


another man's ground, ſtill the original property is in him, and 


the courſing is a continuance of this property. As this caſe is, 


the defendant has done an injury to the plaintiff's property, for 
by frightening them away you have deſtroyed his property. 

 Powis and Geuld to the fame intent. A man may lawfully 
ſhoot in his own ground, as to kill veniſon, &c. but not to deſtroy 
maliciouſly the property of another. Adjourn'd, and to ſtand in 
the paper till next term. Vide poſt. 


Queen and Truebody. 


(6.) M4 NDAMUS to reſtore a burgeſs to his freedom; 

but it appeared by the return that he had abdicated the 
corporation for above four years laft paſt ; and that he had re- 
moved himſelf and family fifteen miles off, and that he had been 
ſummoned to attend, and did not; whereupon they diſcharged 
him; and held well. Tf a man attends his office, tho' he lives 
out of the corporation, yet his attendance upon the office 
will be a ſufficient reſidence. Powell doubted, if a man lives out 
of the juriſdiction, whether they need ſummon him out of the 
Juriſdiction ? It ſeems not. But if he voluntarily attends, he an- 


1wers his duty. 
. Brook 
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* P. 76. 


Amercia- 
ments at leets. 
Ante 71. 


I Salk. 56. 
8. C. 


Scandal of a 
parſon, pro- 
hibition, Cc. 
3 Salk. 269. 
S. C. but not 
1 


* Brook ver/us Huſtler. 


(7. L RR OR out of the Common Pleas upon a judgment 
| in debt, for an amerciament in a court-leet ; the de- 
fendant made default of ſuit after a general notice; and the 
amerciament affeer d. Holt, The jury may amerce in a certain 
fum if they will, and then there needs not an affeerment; tho' the 
proper way is, idee fit in miſer icordia, and then an affeerment. Pen- 
gelly took an exception, that the court being uncertain when it 
will be held, (that is, where the lord may hold it when he pleaſes) 
a particular and convenient notice .ought to be given, when and 
where the court is to be held. 32 Ed. 4. 27. 6. 28. 4. 3 Cro. 
353» 555, 556. A general notice in the church is not notice to 
incur a forfeiture, unleſs a particular cuſtom for it. | 

Serjeant Cheſhire conf, 'Tis found that due notice was given, 


and this the judge of aſſiſe is ſuppoſed, upon the evidence, to direct 


the jury. 

Hot We cannot judge of the notice, becauſe you ought to 
have ſhewed particularly, that he was ſummoned to the court at 
ſuch day and place to be held. Powell. To take advantage of a 
forfeiture, notice ſnould be perſonal, unleſs a particular cuſtom to 
the contrary. In antient leets, perſonal notice perhaps is not 
neceſſary; but notice in church and market may be well. But 
otherwiſe where tis not an antient leet. 1 Brown 166. Finch 
987. Co. Ent. tit. Error, 280, 284. Adjornatur. 


Gouch verſus Buxton. 


(8.) N a Motion for a prohibition ; the plaintiff in the 

ſpiritual court was a parſon, and the defendant ſaid to 
him theſe words, thou art a ſauce-box, firrab ! a raſcal and ſcoun- 
drel fellow, and wilt make an affidavit to any thing. 


V Serjeant Weld. A prohibition ought not to go; for to ſay 


a man will ſwear any thing, is a great ſcandal, much more to ſay 


* ſo of a clergyman ; and cited 2 Roll Abr. 297, 295. I Keb. 521. 


2 Lutw. 153. 3 Lev. 17. 2 Keb 439. Marcb's Rep. 153. 
Page cont. Theſe words words import matter of heat, and not 


of ſcandal; and only ſhewed the opinion his client had of him 


at that time. Holt Ch. J. Suppoſe theſe words in this libel had 
been ſpoke of a layman, could he have had an action? no; then 


how the more for his being a clergyman? for the words do nct 
touch him immediately in his office. To ſay a parſon is a raſcal 
is no more than to call him a raſcal. Powell. There is a differ- 


ence between defaming a parſon and a layman, but then it ought 
to be ſomething for which he may be drawn in queſtion in the 


Ecciſiaſtical 
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f | Eceliſiaſtical Court. He ſaid, he remembered a caſe in the Com- 
( | mon Pleas, for calling a parſon pimp; and they would not grant 
a prohibition ; for that the word pimp had a common and known 
ſignification; and the like in calling a layman fo. In the firſt 
words- here, there is nothing ſcandalous, and then it adds, you 
will make an affidavit to any thing, this does not charge him with 
any act which can draw him into queſtion thereof. Powrs. Here 
is no colloquium of his function, and the words import only heat. 
Suppoſe he had ſaid, you will murder a man, this is only the 
opinion he had of him, &c. Gould, He remembered the word 
pimp was adjudged to be one who procured women, But he 
. thought in this caſe, take the whole together, they imported a 
great ſcandal. And afterwards Powell deſired time to conſider of 
it. For all the books make a difference between defaming a 
parſon and a layman, - Which Ho? ſaid he ſaw no reaſon for; 
for the characters and conſciences of other men are as tender, and Note. 
of as great concern to them, as a parſon's. But Powell ſaid, to 
call a parſon nave, a prohibition has been denied; but no doubt 
but twill be granted in a layman's caſe Adjornatur. 
* (g.) Holt ſaid, let this be a general rule of court, that no + p. 79 
ſpecial imparlances be, unleſs by motion to the court, and ſhew Reg. Eaſt. 
reaſons for them. 5 Ann. B. R. 
| | (Go.) The court doubted if debt would Le upon a judgment, Writ of er- 
| pending a writ of error, See 1 Lev. 153. 1 Sid. 2 Vent. 261, e 
Heit ſaid, Vaughan was of a different opinion from Hale in this & 
matter. Et adjor natur. But the law ſeems now fixed, that a Holt 196. 
writ of error ſtays all proceedings whatſoever. 2 
Caſ. pr. C. B. 129, 159. 


(11,) Holt. Bond to fave harmleſs againſt ſeveral particular A general 
things, and after in general; here, to a general declaration, non 9 dampni- 
dampn:fi:atus is a good plea, and then the plaintiff ſhould ſhew Pow a>, 
breach; though perhaps 'tis better to anſwer to the particular fignments. 
things, and then to ſay guoad the reſt non damnificatus. Cro. El. 5 Mod. 244- 

5 253. The plaintiff thuuld have aſſigned @ par ticular breach 


before he had demurred, 


Queen verſus Drake. 


(12. INFORMATION that he wrote a ſcandalous libel, in- Libelling a- 
titled, Mercurius Politicus, in which is contained ſeveral Sainſt the 
libellous matters (inter alia,) and ſet it forth ſecundum tenorem ſe- Poſt 84, 5. 
quentem. A ſpecial verdict, they find all but f inſtead of nr; 2 Salk. 660. 
twas nor in the record, and not in the paper. The principal LIED * 
ſcandal Mr. Solicitor ſaid was, that the . 340. 
deſtruction of the laws of England. The information being {ſet 


forth in bæc verba, and there being a variance, he ſaid was the 
| | objection 


| 
| 
ate revulution was the G. . C. 5 | 
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9. 79. 


Vexatious 
complaints. 
Comb. 29. 


Fraud in col- 
lecting and 
converting 

money. 

2 Ld. Raym. 
1248. 14 

1 Salk. 382. 

S. GQ 


2 0; 
P. 80. 
Permitting a 

| | priſoner to 
| go at large. 

1 Haleꝰs hiſt. 
P. C. 588, 
c. 600. 

2 Hawk. P. 

C. 122, 134, 

| 135. 

i Ante 61. 


objection from the other ſide. But if the ſubſtance was found, 


— 


'twas ſufficient to make it a libel, eſpecially it being an immate- 


rial variance. For rot he ſaid carried in it the ſame ſenſe as nar. 
Therefore, admitting it a variance, 'tis ah immaterial variance. 
Dyer 75. Sir Jebn Bridges's caſe, Cro: Jat, 40% Hob. 180. 
1 Ro'l Rep. 421. (ro. El 503. A man may declare ſor words 


in /atin which were ſpoke in engl ſb, which ſhews that the ſub- 
ſtance only is regarded by the law. Mr. Lutwich cont. The. 
queſtion is, if the information is * for the ſame libel, 'tis- ſaid to- 
be ſecundum tenor em ſequentem ; now the word tener is the thing it- 
ſelf, and ought to be a true copy of it. Reg. 169, 4. This dif- 
fers from the law of words, becauſe in this caſe the matter is re- 
duced to writing. In an action upon the caſe for a malicious in- 
dictment, in the declaration there ſhould be no variance, becauſe 
they may have a fight of the record. So here, for they had the 
book to guide them. Adjourned till next term. 

(13) When a perſon complains to this'court of a miſdemeanor, 
and *tis adjudged his complaint is vexatfous ; this court will not 
allow the privilege of protecting him returning. 


Qucen verſus Atkinſon and others; 


(14.) T* DIC TME NT. The defendants being collectors of ſe- 
I veral duties and ſums of money, collected of A. B. not 
being afſeſſed, and Eohverted the fade to tlicir own uſe; the de- 
fendants demurred. Setſeant Chifhire excepted àgainſt their be- 
ing joined in the indictment; for that they ought to be ſeverally 


indicted. 1. Vent. zoa2. 2 Roll Abr. 81. Holt. If it appears to 


be ſeyeral offences, there gught to be ſeveral indictments. Powell. 
I two men commit a felony together, f they may be jointly in- 
died; Holt. So if men join in a battery, they may both be 
joined, tho“ two ſeveral fines ſhall be ſet upon them; the like in 


an indictment of felony, but they ſhall ſeverally have judgment. 


It appeared both theſe collectors received the moncy Jointly, 
Judgment againſt the defendants. Gould ſaid, had they not been 
guilty, they would never have demurred, but have taken iſſue. 


Queen verſus Belwood. 


(1 f.) INDICTMENT. The caſe was; a jultice of peace 
I had power to commit to ward, which is the word in 
the ſtatute: The juſtice committed one to the * gavler of the 
county. And per curl, The ſheriff, and conſequently bis gacler, 
is the proper officer; and if he let him go at large, tis ſuch an 
offence as is proper for an indictment. | 


2 Queen 


33 


| 
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Queen verſus The Clerk of the- Peace of Cumberland. 


(16) CERTIORARI, directed to the juſtices of Cumberland. 


Articles in writing were exhibited to the court there 


Extortion of 
ers, Fc. 


0 
clerk of the 


againſt the clerk of the peace, charging him with ſeveral miſ- peace. 


demeanors in the execution of his office; v:z. (inter al,) That he 
did exact of ſeveral people, and force them to pay more money 
than his juſt due and fee; and upon due conſideration, and upon 
being heard by his counſel, he was convicted and diſcharged of 
His office. | 
Gould. This is a good conviction ; the firſt queſtion is, if this 
return is good in form? The crime is extortion, and fo tis ex- 
reſſed fully in one article; where there is a charge of extortion, 
it muſt be particularized. In the premiſſes there is certainty 
enough; but if the vez. is ſufficient, is the queſtion ; be held it 
to be certain enough. Another queſtion aroſe upon this office 
being a freehold ; but then this act of parliament creates this free- 
hold, and , alſo the juriſdiction of the juſtice of peace as to it. 
The words of the ſtatute are, I be ſball miſdemean himſelf, and 


upon examination thereof before them at their ſeſſions, upon articles 
in writing, and upon a convittion, they may diſcharge him. The 


1 Salk. 382. 
Poſt 1 37. 


vi. in this caſe connects the charge and the premiſſes, and car- 


ries on the ſame matter; ſometimes a vis. is abſolutely void, as 


when 'tis repugnant.to what goes before, but if it explains the 
matter precedent, tis good to ſerve the preceding purpoſe. 1 
Saund. 169. 1 Vent, 107. 'Tis ſufficient; for juſtices of the peace, 
who are not fo ſkilful as lawyers, if they purſue the ſubſtance of 
the ſtatute ; and is not like the caſe of indictments, but rather 


like arders.. aaa tt: 
* Powis of the ſame opinion. By 1 ill. This is a good or- 


* 


der; when an act of parliament eres a freehold, and erects a 


judicature at the ſame time, 'tis ſubject to be defeated and de- 
ſtroyed according to the direction of the act; and is like the caſe 


ticn of bis office are omitted, then the 9:2, ought to ſay,. that he 


committed the offence in the execution of his office. Ihe word 
that would be nonſenſe, were it not for the viz. for the charge is, 


N:. 


of a fellow of a college, who may be removed, by his viſitor. 
'1 Vent. 37. The viz. incorporates. the ſubſequent charge with 
the precedent general accuſation 3 where tlie words in the execu- 


that he committed divers offences in the execution of his othce, - 


vi. That be, Cc. Even in. indictments, he ſaid, he had found two 


precedents ſtrong to this purpole, Weſt. Preſ. Set. g7. Vide- 
licets, and the ſame book, Sed. 139, 1 Sid. 91, ,.'1 was object- 


| ed, that in the charge tis not ſaid how much tog much he bad 
taken colore officii; but then be (8s, the juſlices had adjudged, 


17 8 


— —— — —— K 2— 
—— — ——— = 


2 PR 
K 7 oy 6 
o _ ww — Ls 
% 
4 


_— 


Eaſter Term $5 Ann. 


that he had taken 95. too much, more than was his fee, co/ore 
ci. That being a court of judicature, they in open court de- 
bated the matter fully, and gave judgment ; and this court ought 
to judge favourably, that they have proceeded regularly. 

Powell Juſtice contra, This removal and return is not ſuf- 


_ ficiently certain; this is a freehold, which the law requires great 


ſolemnity in removing, and much different from chattels, My 
brother makes a difference, that this is a new freehold, but he 


cCould ſee no difference betwixt a new and an old freehold. Tis 


true, this act of parliament hath created a new way of trial ; but 
he could not agree with Pow!/s, that a trial in this way was the 
propereſt, for a trial by a jury is the greateſt check and ſecurity 
againſt arbitrary, &c. But if this removal purſues the authority 
in the act is the queſtion. In every charge there ought to be ſome- 


thing particularly charged, If a man is indicted of divers miſ- 


demeanors in his office, viz. &c. 2, if certain? If a man is in- 


dicted for feloniouſly ſtealing divers goods, viz. that he took a 


* P. dg. 


coat, Cc. why this would not be good, without the felonice cetit & 
aſpor tavit to every one. * This ought to be conſtrued as in in- 
dictments, eſpecially fince bis freehold is concerned, and there- 
fore it ought to be exactly certain, He ſaid in the charge it did 
not appear that what he took was more than his fee ; and the 
adjudication will not help this defect, for they ought to judge 


vupon the charge. Hutton 9. 3 Leo. 168. He would in this 


caſe take all things ſtridly, and the act of parliament ſays miſde- 
meanors, but here is only one ſingle act and charge. | 
Holt Ch. J. This order ought to be quaſhed. He conſidered 
two things: Fe, This charge ought to be certain, that in caſe 
of an appeal it may appear whether the matter they proceeded 


upon was ſufficient in it felf, and certain. This caſe did not dif- 


fer from an information, Muſt a man loſe his freehold, becauſe 


| Juſtices of the peace are not ſkilful, or honeſt, as Powis ſaid. 


The juſlices ate not to draw the articles, but to judge of thein ; 
*tis a common right due to every man not to lote his right, with- 
out fuficiert certainty; it ought to appear to the court to be a 
miſdemeanor in the actual execution of his office, for it ſays the 


clerk did compel him to pay ſo much, but it does not ſay to him, 
nor that it was colore fai, extorfive, &c. Extortion is a ſpecifick 


offence, and is as neceſfary to be ſet forth as felonice in an indict- 
ment. Again he ſaid, he took 104. more than his fee; why, 
this may be, for perhaps he had another demand upon him. Se- 
con iy, tis the collection of the juſtices, by way of inference, that 
from the whole he is guilty ; but that the juſlices cannot do, for 
hete is no charge; but they have concluded from the pre miſſes, 
and not from the charge, for the charge does not affect him; for 
when it comes to the vz. there was no charge before. After- 
wards, upon looking into the ſtatute, it appeared to be miſde - 
meanor in the fingular number. But the court remained ſlill di- 
vided ut ſupra. | : | 
2 | Trin. 


Trin. Term, 1706. 


| 5 Annz Reginz in B. R. 


Willimot again/# The Chancellor of J/crcefter. 
(1.) ROHIBITION. The caſe was; Willimet com- 
| P mits inceſt in Morceſter dioceſe, and about two years 

aſter removed his habitation into the dioceſe of York; 

and coming to the clection of parliament men, this 
citation was ſerved upon him in the dioceſe of Worceſter ; he 
appears by proxy, and pleads, that he lived in the dioceſe of 
York, and ſubject to the juriſdiction of York, & rullo modo, &c. 
The plaintiff was excommunicated. Dr. Floyd. Tis the prac- 
tice of their court to call the perſon perſonally to appear; for the 
citation was pro ſalute animæ, and that cannot be done by proxy 
or counſel : No criminal can appear by proxy, neither ought he 
to have pleaded ſo contumacious a plea, but he ought to have 
made his appearance, with a ſaving to himſelf all benefit of ex- 
ception ; for prima facte there is a good juriſdiction to call him 
to anſwer, and then he ought to make proteſtation de nen con- 
fentiendo niſi de jure, &c. The Roman ſenators had a privilege of 
being tued only in their fuperior courts ; but if a ſenator had 
committed a baſe crime, he thereby had ſo debaſed himſelf, as 
that he ſhould. be ſubject to the juriſdiction he had offended. 
The ſtatute of citations extends not to criminal ſuits, but only 
| betwixt party and party. Dr. Lane. The former practice to ap- 
pear perionally in criminal profecutions, was founded upon the 
power the court had to make him anfwer upon his oath, *® which 
is now taken away by the ſtatute. A man, that removes his ha- 
bitation, muſt not be ſaid to run away from their juriſdiction. 
The pope, by his uſurped authority, delegated to the archbiſhop 
of Canterbury a power to cite a man out of his diocele, which 
by the ſtatute is now gone. Holt ſaid, this citation was original- 
ly wrong, 'twas againſt the ſtatute ; and granted a prohibition, 
that ſo they might plead to it, or demut; and ſo the point might 
be ſettled ſolemnly, being a caſe of great conſequence, 


(2.) The 


FP. 83. 


An inhabit- 
ant of York- 


Hire excom- 


municated in 

Worcefter 
ioceſe. 

Holt 603. 

r 

Mcor 467. 

Show. Rep. 

17. 

Godb. 191. 
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| Special ver- 2.) The court were of opinion the entry of a ſpecial verdict, 
1 _ 2 tho' in a criminal proſecution, may be amended, if 'twas not en- 
{| proſecution. tered according to the notes taken ; and the roll may be amend- 
i! But ſee! ed, Gculd cited Raymend 469. and ſaid, the court frequently 
| 
| 


8 rhe ig amended informations. Q. If the court would amend in a caſe 
| where they had not the minutes there. Per cur', If the notes 
| : and the verdict vary, the court will amend according to the notes, | 
q elſe not, Per cur', If a jury find for the Queen, and the verdict 
| is entered for the defendant, yet at common law 'tis amendable ; 
j| and it was agreed in Dr. Drake's caſe. It in a ſpecial verdict, 
| the clerk takes the minutes right, and the verdict is entered up 
| wrong, the court will amend the roll according to the minutes, 
| tho' in a criminal proſecution. ide infra. 
Paupers dif- (3-) Tis a ſingular favour to admit a defendant a pauper ; but 
paupered. if ſuch defendant will plead a dilatory plea, the court will diſ- 


Caf. pr. C,B. . 
_ pauper him. 


Queen ver/us Drake. 
Variance. + (4.) 3 NEM General took this difference, chat this 


oe ol was only a literal variation, and made nothing in the 
2 Salt 660. ſenſe ; and if this was to be allowed, no criminal would be pu- 
3 Salk. 224. niſhed: For ſuppoſe in the libel the word though was in the in- 
mr: formation wrote 9, this would be the fame objection, As to 
P. 85. the objection of ſecundum tenor ® ſequent', this is not meant to 
W be a literal ſetting forth, but a ſubſtantial one; as according to 
the tenor of the deed is according to the ſubſtance of it: Even 
the ſetting forth in bæc ve: ba muſt be only in ſetting forth the 
ſubſtance. _ 5 Co, Long's caſe, which he made uſe of to this pur- 
poſe ; that if ſuch certainty was required, the effect would be 
only to confound all certainty, zccording to the rule there men- 
"tioned, nimia certifudo certitudinim confundit. Suppoſe a cer- 
tiorart to remove a record, would any man fay, if fuch a variance 
was, the record was not well removed. Lyer jo. 75 Allen ſo. 
30. Where in actions for words 'tis laid in bæc rerbu, Dyer 119, 
Roll Rep. 422. 2 Roll Abr. 717, 724. 7 H. 6. 27. Lv. 40. 
Co. Tac. 32. Styles 344. 3 Co. 2. Theſe cafes he offered to 
ſhew, that the law required ſubſtance and not form. If it had 
been a material variance, yet as this is laid 'twill be yet well; for 
| the information is, that in that paper is contained divers ſcan- 
: dalous and ſeditious matter; this matter in which the variance 
is is not the matter complained of, for that was not a ſcandal ; 
and the information is not for any thing in which there is no 
$ hurt. Erenthwait cent. If words have a doubtful fignification, 
| the court will conſtrue them in the beſt ſenſe. The word zor is 
8 f a different word from not, the latter being a direct, negative, 
| the former is only a word of relation to ſomething elſe, wh 
| Boop e . 
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ul Ch. Juſt, An information for a libel may ſet forth the 


libel in latin; neither ought the whole to be ſet forth, but only 
that which is libellous in itſelf : And then at the trial, if it ap- 
pears upon evidence, that the words abſtracted from the whole 
book are not libellous, the defendant muſt be acquitted ; the 
words nor and not have a grammatical variation. He ſeemed to 


rely much upon the caſe of King and Bear, 12 W. 3. Adjourn- 
ed till next term. | 


* Queen verſus Dr. Brown. 


r was brought to have judgment for a 
libel, called, The Country Parſon's Advice to my Lord 
Keeper. The judgment was regularly ſigned, but the defendant 
did not move in arreſt of judgment within the four days; and 
the court doubted whether they could hear counſel, this being 
in a criminal cauſe, the court ordered counſel to ſpeak to this 
point, But afterwards the Attorney-general conſented they 
thould take their exceptions. - 

Erantbwait excepted,*that this did not import a ſcandal, but 
in theic natural fignification carry a credit, as te be wiſe as Somer- 
ſet, Cc. Suppole an indictment for a nuſance, which in itſelf 
is ſo, tis enough to ſay ſo generally; but if 'tis only a nuſance, 


* P. 86. 


Libel againſt 
the miniſtry. 
Hob. 215. 
Poph. 139. 


as tis accompanied with circumſtances, there it ought to be par- 


ticularly ſet out; as for building an inn; or to build an inn 4d 
commune nocumentum is not good, &c. 2 Roll. Rep. 345. fo here 
the manner of-ſpeaking ought to be ſet out. Het. An informa- 


tion will lie for ſpeaking ironically. And Mr. Attorney faid, 


'twas laid to be wrote ironice, and he ought to have ſhewed at 
the trial that he did not intend to ſcandalize them ; and the jury 
are judges guo anime this was done, and they have found the ill 
intent. | 


Judgment of the pillory, and fine of forty marks: 


Lord Kingſale verſus Compton. 


(6. DECORP of Trinity term, an award upon the roll to 
try the iſſue returnable ſuch a day; error, that the ve- 


Verire teſted 
by award, 


mre bore tete before iſſue joined. Where the award upon the — _ 


ined, 


roll is wrong, the ſtatute of jecfaill will not extend to it. Powell. The plead- 


The ſtatutes of 7eofarls will not help the erroneous award of the 


court. This was a writ of error, and the error aſſigned was, that 


the record was of Trinity term, the venire was awarded * return- 
able craftino Trin, which was before the term; now this 7 48 
tne 


wrong award of the court, it muſt be intended returnable 


| 8 year 


ings are in 
Lil. Entr. 
478. 

P. 87. 


| 
} 
| 
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year after, which is an erroneous award of the court, and then 
there is nothing to award the writ by, the roll being wrong. 
The court ſeemed to be of opinion, that this was error, and not 
helped by the ſtatutes of zeofarls. Sed adjornatur. 5 


Sir Charles Thorold verſus Smith. 
(7.)C ER JEA NT Darn!l. A receipt ſhall 100 be a good dis- 


charge, where a ſervant had not a ſpecial authority to 
give a receipt. 10 H. 7. 9. 4 H. 6.1. 40 Lib. Af. 38. Sup- 
poſe a ſervant gives a receipt, and does not receive the money, 


ſhall this bind the maſter? So if he takes any collateral ſecurity, 


as a bond. 

Mr. Eyres. The queſtion is, if a fervant is ſent by his 
maſter for money, if he receives any thing elle in lieu of money, 
whether this is a purſuance of his authority. It did not appear 
in this caſe, that Sir Charles had any notice of the receipt of the 
bills, nor of Fobhnſen's breaking; but the ſervant ſent the note 
back upon hearing of Fobn/on's breaking. A ſervant ſent by his 
maſter to receive money, cannot releaſe or diſcharge his maſter's 


.debt, without receiving the money ; for a receiver has no power 


to make any commutation, without a ſpecial authority. Dr. & 
Stud. 138. 5. "SS BOG | 
Sir James Mountague cont. The authorities cited from the old 


books will not weigh much in this caſe ; for the way of trade 


and commerce is of a quite different nature now. Holt. A bill 
of exchange or goldſmith's note is not payment, unleſs the party 


omits receiving it in a reaſonable time, as three days, when 


be might have received it; but if he gives a receipt and accepts 
the note as payment, this ſhall bind him. In this caſe Sir Charles 


Himſelf gave no receipt, but the ſervant. Where a_ man has au- 
thority to receive money, he cannot receive any thing elſe. 


*Tis common practice, if a man receives a * goldſmith's note, 
and gives a receipt, tis purchaſing the bill. In this caſe, it 
muſt be underitood according to the conrſe of the world and 
trade; that this ſervant had a general authority to do what his 
maſter would have done ; this caſe differs much from the caſe of 
a ſervant. or attorney to one particular purpoſe, but this is in 


nature of a factor, &c. 


Powell, juſt. No modern practice will alter the old law ; the 
party himſelf may give a receipt, but a general receiver cabnot 


_ receive any thing elſe. His own acquittance would ſtop him, 


but his ſervant's receipt will not. In this caſe the ſervant was 
ſent to receive money: This ſervant, he ſuppoſed, had many 
times received bills for his maſter, and this is an authority to 


this purpoſe ; but this indeed was proper matter of evidence, 


being 
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being the conſtant practice of the world; and had this not been, 
Sir Charles would have aſked his ſervant, what he had done; and 
when he had told him he had received ſuch a note, 'tis a ſtrong 
preſumption his maſter approved of it, or elſe, tis to be pre- 
ſumed, he would have ſent it back again. Adjornatur. Holt 
thought this was more matter of evidence than law; and any 
Jury at Guildhall would find payment by a bill to be a good pay- 
ment, it being the common practice of the city. And he pro- 
poſed a new trial; Whether the ſervant had power to receive 2 
bill, and give a receipt; which was agreed to. Holt. In this 
caſe, the receipt of a ſervant that has power, is the receipt of 
the maſter, 


Andrews verſas Strowd. 


* HE caſe was this: A ſettlement to huſband and wife Settlement to 
for life, and if he dies without iſſue male living, or buſband and 
in ventre ſa mere at the time of his death; a remainder to truſ- — opt 
tees for 500 years to raiſe daughters portions; the huſband dies, truſtees for 
leaving iſſue male at the time of his death; which ifſue male ſoon H - . 
after died without iſſue male; the wife dies; the queſtion was, 3 fully 
if this term ſhould riſe up again for the benefit of the “ daughters ? reported in 
The opinion and judgment of the court was, that it ſhould not, 2 7 
it being a condition precedent, and not a remainder upon the * 
determination of the eſtate- tail. This judgment was reverſed 
in the Houſe of Lords, upon the reaſoning that Mr. Raymond 
urged, 4/2, That the time of his death related only to the ven- 
tre ſa mere; and then 'twas no more than an uſual limitation ; 
for the wife was not enfient. | 

(9.) Raymond objected, that this court could not reverſe a 
judgment given in another court, unleſs they could give the 
ſame judgment the other court ſhould have given; which in 
this caſe cannot be, becauſe the plaintiff in the original action 
was dead, and the court cannot give judgment for a dead man. 
He as executor might have an action for bonis aſportatis in vita 
teſtatoris, but that is by the ſtat. E. 3. Holt. If this court can- 
not give the fame judgment as the court below ſhould have 
given, 'tis becauſe the ſuit by the death of the plaintiff there is 
abated ; But this court will reverſe the judgment, which other- 
wiſe would be a perpetual bar; and by the reverſal the execu- 
tor is reſtored to his action. | 

(10.) Per cur': If a man's eſtate is of ſuch a nature, as that Commiffon- 
the commiſſioners cannot aſſeſs a certain tax upon every man, as ers of taxes. 
in the caſe of common, &c, they ought not to meddle with x 
at, | VIE 

2 (11.) Where 
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Coſts on dit (11.) Where the plaintiff in error is nonſuit, or where judg- 
— ment is affirmed, or a diſcontinuance, ' there coſts ſhall be allow- 
Sayer's Law ed, but no colts where he is barred, 2. 

ct Coſts, 18, 

Se. 


— 


Henley ver/us Welch. 


Tender of (12) EFOLT cited theſe each to ſhew, that, in caſe of an 


_ eſtray, the lord ought to make a demand of what the 


eſtray, &. amends ought to be for the keeping; and then, if the party 


_ 2 Salk. 686. thinks the demand unreaſonable, he * ought to tender ſufficient 


Hoit 563. . : . 
3 Dans. amends; but if he tender inſufficient amends, the lord ought to 


Abr. 282. take iſſue, and let the jury ſettle what the keeping is worth. 
(32.) pl. 2. Ney 144. Godb. 1:0. Note; In this cle the action was brought 


284. pl. z, 3. 1 g 
S. C.“ “ for an eſtray colt; and by the replication it appeared, that twas 


* P. go. after the year, and then it ceaſed to be an eſtray, and became 
the lord's property. Halt. It became an eſtray after the firſt pro- 
clamation, and not ſooner; the owner is ſubject to pay for no 
more than a year's keeping, which ſhall commence from the ſei- 
_ ſure. Powell. The pleading a tender of ſufficient amends is well, 
and a good iſſue. LES Pi he 

Deviſe of all (13.) Serjeant Veli, The queſtion aroſe upon a deviſe to one 
his lands and of all his lands and hereditaments. Tis true, the intent of the 
— party ſhall be ſupported, if poſſible; as Jobn @ Stiles ſhall be my 
a fee. beir, this carries a plain intent that the deviſe ſhall ſtand in co 
ene bee. Of the heir; fo a deviſe to one for ever; and this is agreeable to 
Holt _ the law, for a releaſe of all his eſtate will extipguiſh the right. 
Ihe word bereditament is a common word, and 'tis here accom- 
panied with other words; tis a word frequentiy inſerted in con- 
veyances, even in a leaſe for years; nay, tis ſo commonly put 
into leaſes, that people ſcarce think it ſafe without it. Now 
the intent of the deviſor does no where appear to carry. the inte- 
reſt, nor will this word bear ſuch a conſtruction. Tis true, the 

word bereditas does imply the intereſt, but the word Hheredita- 

ment is the thing itſelf, wiz. the land. Spe/man G. 203. The 
word bereditament ſignifies not only what a dan has by deſcent, 

but alio what he has by purchaſe: If a man has only an eſtate 

for life, if he gives all his hereditaments for years, why this will 

paſs. Moor 373. Heb. 2. 2 Saund. I Vent. 299. Tenant 

for life of lands levies a fine with warranty, the warranty deſ- 

cends upon him in reverſion. No body will fay, but if tenant 

for life levy .a fine, he in reverſion might have entered for the 
forfeiture, Where a warranty extinguiſhes a right, a releaſe of 
that warranty will ſet it up again. The pleading a rebutter 
* P. 91. * ſhews it does not give a right: For the concluſion is not 

judgment / actio, but is by eſtoppel. Hitz. tit. Droit. 29, TE 
a man covenants to make further conveyance, a man 1s = 

| | boun 
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bound to convey with warranty, becauſe 'tis no conveyance, but 
only a bat. 1 Noll. Rep. 71. Raym. 190. No doubt a warranty, 
ſo long as it accompanies the land, is a good defence. 
Mr. Gilbert. As to the objection, The word bereditament being 
mingled with other words, /:nds and tenements, the court will 
not intend, when people are conveying their rights, that words 
are uſed for tautology. 1 Roll. Abr. 834. The ſtatute of limi- 
tations, cannot be given in evidence, where the miſe is joined 
upon the meer right. 
Holt. The word bereditament fignifies the land in which I have 
an eſtate of inberitance. If a man leaſed all his hereditaments 
in D. this will carry all whereof he has an inheritance, and all 
freeholds, C&C. Powell. Hereditament deſcribes the thing of 
which an eſtate of inheritance may be ; and carries that which 
lands or tenements will not do, Sc. as common, &c. And the 
pleading is qzod clamat wt jus & bæreditament ſuum. See the caſe 
in Vent. 299. He ſaid, he did not go upon the word bered:- 
ment, but the word intereſt. In this caſe, he ſaid, the perpetual 
charge went a great way to carry a fee, and the perſonal eſtate 
will not be liable, but the charge ſhall riſe out of the land which 
is permanent. 1 
(14.) Holt. See Bulſtrode 165. Father tenant for life, remain- with war- 
der to his wife, remainder to his firſt ſon in tail; the ſon is at ty. 
age, the father makes a feoffment in fee with warranty, and takes 3 
back an eſtate to him and his wife; the huſband dies, the wife teral warran- 
is remitted, but the collateral warranty binds the ſon, for he is 2 ow 2 
not remitted, 0 — me 
(15.) Halt. If a legacy is given, or a ſum of money in groſs Debt for mo- 
deviſed out of lands, he doubted not but an action of debt ney deviſed 
might be brought for that money; tho ſuch action never, as yet, 3 4. Nad. 
had been brought; and that he * doubted not but that it might be 937. 5 
brought upon the ſtatute of H. 8. For whenever a ſtatute gives P. 92. 
a right, it muſt by neceſſary conſequence give a remedy: And 
the proper remedy in ſuch caſe is debt, which may be founded 


on that ſtatute. 

(16.) Powell. If I give money to another to buy goods for Debt ar ac- 
me, and he neglects to buy them, for this breach of truſt, I ſhall OR 
have election to bring debt or account; and cited four or five — 
caſes. Holt. cont. If the party did not take it as a debt, but a 
computandum, or ad merchandizandum, it mult be an account, and * 1 
he ſhall have the benefit of an accountant; which is, he may Cro. El. 644. 
plead being robbed, which ſhall be a good plea in the laſt caſe, Owen 86. 
and not in the firſt. Adjourned. See 2 Lev. 5. 

(17.) Per curiam. Altho' a cauſe has proceeded no farther Declaration 
than in paper, yet if the time is out for entering it upon the re- dit amenda- 
cord 3 this court will not give leave, upon motion, to amend «rain 1 
the declaration, upon paying coſts, Let them declare de novo. But fee 1 

| T 118.) Nete; — 


2 Id. Raym. 
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o_ Note; About this time an gſſumgſit was brought by one one 
ſhewn in the Bulkley v. Camden, on a foreign bill of exchange, to pay accord- 
declaration. ing to the cuſtom of merchants ſo much money, at tue uſances, 
45 ser dig. at Amſterdam; but it did not appear what the time of thoſe 
Bills, 12, 70, #/ances was. Holt Ch. Juſt. ſaid, he would take notice of the 
87. cuſtom of merchants here, but not of that at Am oſterdam or Ve- 

nice, Sc, In ſuch caſe, you _ fet forth the cuſtom in- your decla- 


ration. 


e e Mich. Lerm, 1706. 


5 Annz Reginz in B. R. 


Hacket verſus Tilley. 


Bond to fave (1,) EBT upon a bond conditioned to fave harmleſs 
n went againſt any actions brought for any eſcapes. 
214 54 difference was taller 0 a W con- 
1207. dition and a condition only to ſave harmleſs againſt 
55 on eſcapes ſuffered by the party himſelf. And then a conſtruction 
Lil. Entr.. of words ſhall be according to the intent of the parties. 1 Lev. 
160. . C. 63. Yelo. 197. Hob. 14. Dyer 306. Owen 100. Dyer 17. 
| A condition fan be intended for the benefit of the obligor, _ 
is in nature of a defeaſance ; aliter if the bond had been fingle. 
For conſiruction of conditions, ſee Hob. 304: Hut. 40. 18 Ed. 
4. 28. 1 Rell. Abr. 417. A bond conditioned to commit main- 
tenance is void. 2 Leo. 107. Mocr 186. 10 Co. 101, 

Holt. A. bond to fave a man harmleſs from an unlawful act 
already done, is not void, but is an undertaking to bring him 
off : There is a difference between ſaving a man harmleſs from 

an action, and a judgment. For in ſaving him harmleſs from 
an action, he muſt take care it does not go to judgment; for then 
tis no longer an action. Sed If not the neceflary conſequence 
of an action? And ſo within the condition. Powell. If a gaoler 
takes a bond from a ſeryant, to fave him harmleſs from all eſ- 
capes to be ſuffered by the ſervant, 'tis good, A condition may 


* 2 94. be good for part, and void for part; but a * condition againſt a 


ſtatute, 
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ſtatute, if 'tis void in part, 'tis void in the whole. See the Nat. 
23 H. 6. c. 10. Io Co. 101. 13 Co. 53. 


Lord Banbury's Caſc. 


(2.) OT ION, to ſet aſide a judgment irregularly entered Miſmomer 
up, and to ſet aſide the execution thereon. Charles 3 
Earl of Banbury gave a warrant of attorney to enter up judgment and execu- 
by that name, but the plaintiff entered it up by the name of tion. 
Charles Knowles, Eſg. It appeared, that the bond was by the . Rm. 
name of Charles Earl of Banbury, &c. The court ſet it aſide; 2 S. 512. 
but faid, if a nobleman will admit himſelf to have a wrong S. C. 
name, ſo that it cannot appear to the court that he is a peer, he 
ſhall not after ſay he is a peer, and fo alter the nature of the 
execution. | 
(3.) Mr. Salkeld cited the caſes following, as to copyholders Forfeiture of 
forfeiting their eſtates by exceeding their authority; as for a 8 
tenant for life treſpaſſing upon the inheritance, by cutting tim- 2 Salk, 638. 
ber. Ney 29. 1 Vent. 123, 163. 1 Bulf. 1 Jones . 1 New Abr. 
Hutton 102. Hetly 5. He compared the caſe of a copyholder #*5: 
to the caſe of a tenant at will; viz. That which could be a de- 
termination of the will at common law, is a forfeiture of his 
copyhold. | 
Mr. Eyres. Tenant for life lays a cuſtom for all windfalls of 
timber; a void cuſtom, being a greater than belongs to his 
eſtate, This is a cuſtom 'to take away that right from the lord 
which the law gives him, without any particular reaſon to en- 
large his privilege further than the nature of his eſtate allowed. 
Moor 8. Fitz. tit. Deviſe 12. A cuſtom for a feme covert to 
deviſe is void; for that ſhe has no property. 1 Sid. 161. Winch 8. 
Where a cuſtom is for the benefit of the eſtate, there a cuſtom 
to charge it may be good; becauſe of the conſideration of the 
benefit. Their being blown down by tempeſt, without the 
default of the ſervant, ſhall excuſe him from a forfeiture of his 
eſtate; but why for this ſhall the lord“ loſe his property; for * P. g; 
before they were blown down, the property was in the lord, 
Sc. Godb. 234. This is a privilege too great for the eſtate of 
the copyholder for life, and fo a void cuſtom. Mr. King. "Tis 
not unreaſonable, that at the original grant there might be a 
ſpecial agreement between lord and tenant, that he ſhould not 
be liable to be entered upon when any ſuch accident happened ; 
and in conſideration thereof, he might poſſibly promiſe to plant 
young trees, or. do ſome other act, &c, 
Holt. "Tis agreed, a copyholder has a poſſeſſory property, and 
when his poſſeſſion is gone, his property is gone; now ſhall the 
Jeverance transfer the property, &c. Powell. Suppoſe — 5 
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If the houſe fall, the materials ſhould be the tenant's, could 


that be good? Again, ſhall the act of God do à wrong to the 


Frank- bank. 


Vide ante, 
. 
Variance be- 
tween not 
and nor. 

2 Salk. 660. 
3 Salk. 224. 
Holt 347, 
I 425. 8. 


lord? Frank-bank was to encourage the tenant to go into the 
wars ; if they were killed, the lord would not take the benefit, 
but gave the eſtate to the wife, to encourage them to fight ; and 
this Powell thought was the original of frank-bank, 


Queen ver/us Dr. Drake. 
406 UL D. As to the two points; Firft, Whether this be 


a libel : He was of opinion the words were a libel, 


Secondly, If there be ſuch a variance between not and nor, as to 
make it a material variance. 1. This is the caſe of a libel 


Powell. Tis a libel, and a very virulent one. And this variance 
is not a meer lip, but ſuch an one as will occafion a judgment 
for the defendant. Not may begin a ſentence, & but nor cannot; 
it is a relative, and of another part of ſpeech. If the court was 


not to ſtop at a word, where would be the ne plus ultra. Hob. 


Tenor quid. 


179. Yetv. 46. 1 Roll. 2 Cro. 408. O0. In declarations for 
words, you ſay in bæc verba Anglicana ſequent'. vis. which is 
as ſtri& as ſecundum tenor ſequent”. Anſw. Words are que in the 
air, but /itere ſcriptæ manent. Again, in an action the ſcandal 
is the matter; here, the writing, &c. Cro. Car. 328. 11 Rep. 
131. The word genor is by conſtant uſage become a law term; 
and is to be an exact copy, according to the caſe of The King 
and Bear. Reg. 169. 1 Sid. 155. „ „ 

Powell. The conſequences might be ill, in giving a looſe in 
ſuch caſes as theſe; tho' the difference ſeems Fal and trifling; 


for if Judges have ſuch a power, it may be carried to caſes of 


* 


treaſon, and endanger mens lives by inferences. The books are 
full of the learning of vatiance material and immaterial; but 
you do not count there upon the tenor, but upon the record in 
general, as in words, Cc. Ad fectum is not good. In law there 
cannot be a tenor of words; for there is no original to compare 
the tenor by; for the words remain only in the idea of the mind. 
7 H. 6.18, 19. If the tenor be a copy, which muſt be intend- 


ed a true copy, then how can the tenor admit of a variance, be 


it material or immaterial ? A man may declare for more, but if 
I the 
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the jury find the very words that are actionable, 'tis good. 
Dyer 76. He thought the caſe of Sir Jabn Sidenbam a little 
ſhaken. Cro. El. 503. In Car. II.'s time, there was an act, 
that to ſay the king was a papilt, a premunire ſhould be incur- 
red: Suppoſe a man had been indicted, and a jury found, that 
he ſaid he believed the king to be a papiſt, he could not have 
been found guilty ; for to ſay, I believe a man to be a papiſt, is 
not ſo much as to affirm him to be one; for the latter implies 
a knowledge of his own. He thought it not proper to extend 
caſes of this kind, for fear of the dangerous conſequences; and 
that judgment ſhould be for the defendant, | 

Holt. The queſtion is, If this is ſuch a variance from the in- 
formation as to make him not guilty, &c. Tis ſuch a variance. 
15 If a libel be ſet forth in theſe Exgliſſʒ * words, a variance * P. g7.. 
poils the whole information. adh, The tenor is the ſame, as 
if it had ſaid in his Anglicanis verbis. 5 Co. 53, 2 Saund. 121. 
If it had been in Latin, it had been good ; becauſe the matter 
and ſubſtance is deſcribed in the form of that caſe ; but in this 
caſe 'tis diſtinguiſhed from any other matter and thing, by the 
deſcription and by the words, /ecundum tenorem ſequent”. Dyer 
203. No difference 'twixt tranſient actions founded on wrong, 
and words ; for words are an injury, Suppoſe the jury had 
found no title to the libel, whereas the attorney had ſet it forth 
and deſcribed it with a title, it had been naught. What rule 
ſhall the court be guided by? Tis true, the difference is trifling, 
but where ſhall we ſtop, if we begin to allow of any variations 
in ſuch caſes. Note; 2 Cro. 32. Telv., 452. were cited for de- 
<larations in words for more than is found. 

Judgment' pro def”, but a writ of error intended, 


Queen verſus Smith. 
(5. HE defendant was in execution in Newgate, at the "The queen's 
- ſuit of the queen, viz, upon an extent, and 'twas _— 

moved, that this court would grant a h corp to bring him turnedovert» 
here, that the bail might diſcharge themſelves ; but this motion _ — Aal. 
was ſtrenuouſly oppoſed by the Attorney- general; for that the 3 P. 
queen, by her prerogative, ſhould have the election of her gaol ; 

and if he came here, 'twas only in order to be turned over to the 

marſhal, which he inſiſted on the court could not do: But the 

court ſeemed inclinable to give the bail an opportunity to ſur- 

render him, and to commit him to the marſhal, as well for the 

queen as the party. 1 Cro. 389. Dyer 297. And accordingly 

the court did turn him over for this, and for all other actions 

for which the plaintiff might declare againſt him in this court. 


U | * Brown 
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oP. 98. * Brown verſus Dyer. 


Cuſtomary (6, Es TMENT. Dyer ſeiſed in fee according to the 
=P — cuſtom, which is for lands to deſcend to the younger 
ſon. 2, ir ſon, and the wife to have an eſtate during her life. The father 
tie wites © had ifſue a ſon by one venter, and another by another venter ; 
mall break the father dies; yo wife enters, and then the youngeſt ſon dies 
the diſcent to without iſſue. 1. Whether the intermediate eſtate of the wife 
the elder. ſo broke the ** from the younger ſon, as to make the 


Py 73" elder ſon of the half blood to the younger, incapadle of inherit- 


Holt 16g,, ing. 


—1 ws Raymond, This is no more than if the younger ſon had never 


Burr 2764, been born; and the elger ſhall make his title from his father, 
without taking notice of the brother. Cro. Car. 410. V. Fones 
361. Where a cuſtom does not provide for collateral matters, 
it ſhall be guided by common law. 4 C. 92. Moor 121. 1 
And. 31. The eſtate of the wife is a continuance of the eſtate 
of the huſband. 1 Lev. 172, 1 Sid. 267. If that caſe in Lev. 
be law, tis this very caſe: And in this caſe, there is, no title 
found for the defendant, then the poſſeſſion is a right againſt all, 
except him that has the meer right. Eyres cont. Tis true, the 
poſſeſſion is found in the plaintiff, but that was not intended to 
be inſiſted on, but the very title; Beſides in this caſe the court 

will allow of an amendment. But then Holt (aid, You muſt 
before the judge that tried the cauſe. Two things ought to be 
found; the anceſtor's dying ſeiſed, and that this was the young- 
eſt ſon, Holt, Suppoſe he has but one ſon, then he ſhall take 
by the common law. The anceſtor muſt die ſeiſed, and there 
muſt be a younger ſon ; and ſhould the anceſtor be diſſeiſed, and 
dic, the right would deſcend to the eldeſt. Whenever a right 
of inheritance is veſted, the defendants ſhall take jare repreſen- 
fationis. 1 Noll. Abr. 623. In this caſe the father ſurrendered 
in tail, and the heir was admitted generally in fee ;-but this 
© io admittance ſhall relate to the ſurrender which bound the land. 
P. 99. Moor 29. * 1 Roll. Abr. 504. 2 Cro. 100. 1 Infl. 59. 4 Co. 
1 22, 25, 28, 2 Roll. 383, The heir is a complete copyholder 
before admittance ; and his poſſeſſion will make a paſſeſſio fratris. 
Raymond. Perhaps the minute- book may warrant the amendment; 
"where the cuſtom is not expreſs, there the common law ſhall 
"guide ; and there, if there is but one ſon, the common law ſhall 
have the preference, and he ſhall take by it; which is an eſta- 
blichment of this aſſertion, that collateral matters ſhall be guided 
by the common | aw. 


Holt. 
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Ls. 


Holt. If a man ſurrenders his eſtate to the uſe of himſelf in 
tail, and dies, the heir has two rights in him, either to be ad- 
mitted in fee or in tail. Pczoe/l. This cuſtomary eſtate for lite 
he compared to the caſe of the frechold, which hindered the 
diſcent of the demean and freehold. And the court {zcmed to 
incline ſtrongly to conſtrue the diſcent according to the common 
law. Holt. If the father be diſſeiſed and dies; in Bur' Engl, 
the right is in the youngeſt fon ; yet at leaſt the heir fhall enter, 
and then the younger ſon ſhall re-enter. If a rent-charge be 
granted de nous out of land in Kent, or Burrough Engliſh, the rent 
thall deſcend according to the land. Adjaorn. 

(7.) An action upon the caſe was brought for diſperſing a pa- 

„ accuſing a gentleman, that be ſhould fay, He could ſee no 
frebability of the wars ending with France, fill the little gentleman 
on the cther fide of the water was reſtored to bis right, (innuendo, tbe 
prince of Wales.) | 

Holt. A man may juſtify, in an action upon the caſe for 
words, or for a libel; ſecus in an indictment, The innuendo will 
not make an action upon the caſe for a libel good, if the matter 
precedent is not certain, or importing ſcandal, &c. to the damage 
of the party. If a man is in treaty with a woman to marcy, 
and another tells him, ſhe is under a precontract, this does not 
import a ſcandal ; but yet, if tis falſe, an action will lie. In 
caſe upon a libel, tis ſufficient if the matter is reflecting; as to 
paint a man playing at cudge!s with bis awife. The court were una- 


nimous, that this was certain enough, * without the innuendo. & Pp. 102, 


Powell allowed the books to be law, that where the precedent 
matter is not certain, the innuends will not help. 


Queea verſus Soley & al. 


8.) | rao ; for that the defendants riotaſe & rou- 

toſe aſſembled themſelves together, and hindered the 
mayor, Sc. to ele a bailiff. The exceptions taken were, That 
it did not appear what office this bailiff was, and ſo this does 
not appear to be a crime; and the addition of the words riot, 
Cc. are only aggravations. 3 Mad. 3. Sir Robert Athins's caſe. 
To make a perſon guilty of a riot, there mult appear to be an 
unlawful afſembly of three or more perfons, with an intent to 
do an unlawful act, which muſt be done; ſo Hale Pl. Cir. & 
"Coke. The verdict will not help in this caſe; for the finding of 
the jury to be done rioteſe, will not make it ſo; if the chief fact 
does not appear to be ſo, the verdi& will not help. Brook Riots. 
3 Cro. 697. 3 Inft. 176. 2 H.7. 10. The manner of doiag a 
_ lawful thing may be unlawful. Lambart pa. 163. Though this 
is an unlawful thing, yet it is no riot. 3 H. 7. 1. In an in- 


Libel by in- 
nuendo, by 
pictures, c. 
3 Salk. 225. 
Holt 422. 

8. C. 


Vide poſt, 
115. 


2 Salk. 898. 


Holt 353. 
S. C. 


Hawk. P. C. 


157, Ce. 


ditment of riots, an unlawful aſſembly muſt be laid in ferroremt 


4 populi 
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populi regis. 3 Cro. 489. 1 Keb. 623. 12 Aſize 32. The caſe 
following Serj. Broderick cited, to ſhew that coſinage is a good 
cauſe of challenge, even by the party that is cofin ; for if the 
court ſees there may be partiality, though the parties conſent, 
yet the court ought not to ſuffer it, lefl juſtice ſhould not 
be impartially adminiſtered. 21 Ed. 4. 21. Moor 553. 3 

6j. | | e 

Holt. Tis not the adverbs rito/e & routoſe will make the of- 
fence, but it ought to appear what the crime is. Solicitor Ge- 
neral cont.” Tis objected, that the parties cannot waive the be- 
nefit of challenging by reaſon of coſinage. Anſw. If the law 
gives a man a benefit, he may renounce it; an alien ſhall have 
| the medietatem linguæ, but yet the court ſhall not grant it ex of- 
P. 101, ficio, but the party * ought to pray it. Dyer 107. He agreed, 
that if no fact was charged, the word riotoſe, &c. would not 
make it a riot ; but then it will amount to a miſdemeanor, and 
they are found guilty. If people, that have nothing to do with 
the corporation, will clamoribus & wociferationibus hinder that 
election, this is a miſdemeanor. Holt. Never think to help an 
indictment by a verdict. Eyres. Tis a good information for a 
riot; To the firſt objection, That 'tis not ſet forth to be an un- 
lawful aſſembly to an ill intent. Anſw. This is not neceſſary, but 
the doing the act is the thing ; and therefore it muſt be intended 
to be done to that end, by the ſhouting, &c. Raft, Ent. 383. 
1 Keb. 295. For the act could not be done unleſs they were fo 
aſſembled. Another objection was; It does not appear that the 
burgeſſes were doing a lawful act, and fo the hindering could 

be no offence. Anſw. It appears they were a corporation, and 
if the bailiff be choſen only to be their receiver, yet 'tis unlaw- 
ful to hinder their chooſing him. Reg. 106. Treſpaſs may be 
by threatening. Reg. 94. and a riot may be clamoribus. Raft, 
662. And tho' the bailiff be a private officer, yet it would be a 
treſpaſs to hinder the doing it; and if the hindering were by 
many, twould be a riot. 2 Cro. 606. Tis not uſual to ſhew 
the manner of the fact; the riotoſe will not make the fat a 
riot, if the ſpecial matter in the indictment ſhews it to be none, 
which he faid would anſwer Sir Rob. Atkins's caſe : For there the 
ſpecial matter ſhewed the nature of the offence to be other than 
etwas laid. Holt. Surely it ought to be laid, that the aſſembly 
came together to do an unlawful act; but if they came there 
accidentally or lawfully, if two or three do an unlawful act, or 
make a clamour, the reſt are not guilty; „cus if they came to- 
| gether on putpoſe. It does not appear that he was a publick 
officer, indeed it is not neceſſary to ſhew their conſtitution. Is 
hindering their election ſuch a-publick offence as to make it a 
riot? If 'twas an aſſembly of people together in terrorem populi, 
as in.the highway, this without more is a breach. of the peace 
* P. 102. in general ; * But hindering their election is in the nature of | 
| | 0 only 


1 
? 


1 
* 


no man has reaſon to complain of his kinſman's being on the 
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only + particular. Holt, in anſwer to Broderick, objected, That t . 


ter are gene- 
jury ; why the reaſon that knights were to be on the jury, when rally * 

a peer was concerned, was for the ſecurity of the commons ; for 1 
a knight was preſumed to be a man of courage, and not afraid curagement 
to look a peer in the face. Powell. Tis true, knights are for of the wade 


the privilege of peers, but yet for the ſecurity of the commons. wa _— 
We muſt diſtinguiſh between crimes ; he agreed to the definition conſequently 
of a riot wt ſupra. An affray, riot, and unlawful afſembly, are 3 
different offences, and conſequently different puniſhmentss Holt. ck; — 
If I am writing a letter, and three or more come hollowing and mut be 2 
jogging me, is this a riot? No; it ought to be in terrorem Pepuli. nein having 
Adjornat . | a Charter, 

which is not 
to be ſuppoſed to _ + advantage; if fo, then to commit an offence — a corpora- 
tion, which is acting for the benefit of trade, and by a charter, is a greater © than the ſame 
act in the highway, which has only the protection of the crown for the benefit- of trade, without a 
charter, | 


„nich and . 


9.) AXIMILIAN Taylor ſeiſed in fee deviſes to the poor Lands and 

| of Sutton 40s. to be diſtributed by his executors, — 
with four coats, and four hats, upon every 21ſt of Nov. for ever; {cd to an ex- 
makes his wife Margaret executrix; and alſo deviſes all his lands, — | 
tenements and bereditaments, and all his perſonal eſtate, to Margaret — — 
the executrix, who marries with one Archibald Tindal ; and the 2 Salk. 685. 
buſband and wife dy indenture, c. covenant to levy a fine ſur d 235+ 
coguizance de droit come ceo to the uſe of them two for their 
lives; remainder to Archibald and his heirs, with warranty, who 
conveys to the plaintiff. Gould. The firſt point is, what eſtate is 
conveyed by this will? whether an eſtate of inheritance. 24/. 
If the warranty binds. As to the firſt he held it a fee, becauſe 
of the words of perpetual charge. Co. Lit. 8. The perſonal eſtate 
is not, in the eye of the law, a ſufficient eſtate to anſwer a per- 
petual charge. Trin. 28 Car. 2. Rot. 987. 2 Jones 113. He 
would not ſpeak as to the force of * the word hereditament, but # p. 102 
went upon the perpetual charge; and ſo would not ſpeak to the Heredita- 
warranty. Poris. This being in a will, 9, if the word beredita. ment. 
ment will carry a fee; and then if the perpetual charge will not 
make it a fee, according to Collier's cafe. And 3dly, If this col- 
lateral warranty will not bar the rebutter. Lajtly, If this war- 
ranty can be given in evidence. As to the firſt he thought it 
might. There is a difference between the word inberitance and 
bereditament ; the firſt denotes the intereſt, the latter deſcribes 
ſomewhat that is not a tenement; but in this caſe we are on a 
will, and ſo not to go to the learned and ſtrict ſignification, but 
for the common parlance and intention. Cro. Car. 447. 1Fones 


X 308. 
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308. Cro. Car. 450. 1 Saund. 380. Myer 873. Hob. 2. To 
the ſecond point of the charge, the will ſays, zo be delivered ty 
my executrix and ber aſſigns; which muſt be conſtrued as if to 
his wife and her aſſigns; for it ſeems to regard her not only as 
executrix, but as his wife perſonally, who was the deviſee : 
Then the. warranty ſecures the plaintiff's title. Vaugb. 392. 
Heb. 27. Brook tit. War. 41. 19 H. 6. 59. Powell. Judgment 
ought to be for the plaintiffs, chiefly on the warranty. A deviſe 
of all my lands, tenements and hereditaments, he could not al- 
low would carry a fee, as Powis held. The word Hereditament 
doth not fignify the cſtate, as inheritance doth. Deviſe of 100/. 
per annum, paying 403. a year for ever, muſt be a fee of the 
perpetual rent. Cro. Jac. 1 Roll. Abr. 835. 10 Co. Seymor's. 

+ Collateral caſe. A collateral warranty may be taken notice of, as well by 

arkanen evidence as by rebutting. He agreed, a warranty does not give a 

| right. Fitz. Droit. 29. Lit. Sect. 708. Collateral warranty attach'd: 5 
does not extinguiſh the eſtate tail. Collateral warranty neither 

gives nor extinguiſhes, but binds the right, and ſo the entry is 
wrongful, becauſe the right is bound. If tenant for life levy a 
fine, the fine gives a fee, but then tenant for life commits a for- 
feiture. Holt. Judgment pro quer. The words of the will give 
a fee. Here being a general charge for ever, and a ſufficient 

perſonal eſtate to purchaſe, Fc. But he was not ſatisfied to fix 
P. 104. it upon the land. He went upon the word Bereditament * to - 
2 make a fee; the words /ands and tenements carry only an eſtate 
perts a fee. for life, but hereditament carries the fee; for if he had not a 
fee, then it was not his hereditament; and when he gives his 
hereditament, he gives a deſcendible eſtate, otherwiſe tis no he- 
reditament. Co. Lit. 6. Theſe words cannot be ſatisfied, unleſs 
this word carry the inheritance; Hab. 2. is rightly reported, and 
wrong in Moor 873. Lands of inheritance: is only a deſcription 
1 Burr. 119. of what lands ſhall paſs. Touching the warranty: If a diſſeiſor 
continues poſſeſſion twenty years, and the diſſeiſee enters, or 
brings an ejectment, the diſſeiſor ſnall maintain his poſſeſſion, by 
the ſtatute of limitations; for he has acquired a jus poſſeſtonis, tho 
not a right to the inheritance. . 14:08:38; rn 5 80 
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Anneſly and Dixon. 


229 5 RROR of a judgment in Ireland: The queſtion Error from 
2 was, Whether the late Ir: truſtees, authorized ] 
| | by act of parliament to inquire of the forfeited 7 


ide ant. 
his caſe is 


eſtates, had the ſole power in them of judging what very fully re- 


were forfeited eſtates, and what not? Or, whether that might be 


Holt's opinion. It appears that all the private eſtate K. James 


had at the day he came to the crown, and all the “ forfeited 6 P 
eſtates, are veſted in the truſtees ; and theſe eſtates were deſigned 


to be ſold for the purpoſes in the at; and the perſon or perſons 
ſeiſed of ſuch lands are by this deveſted, tho' upon never fo va- 
luable a conſideration. If a forfeiting perſon had only a right 
of action or entry, yet this is veſted in the truſtees ; the like of 
a condition. If the forfeiting perſon had an eſtate for life or re- 
mainder, ſuch eſtate and ſuch only is veſted. If a perſon is diſ- 
ſeiſed by K. James, the diſſeiſee is bound to make claim; which 


| ſhews this is a ſpecial and particular juriſdiction of ſuch and ſuch 


lands. All jariſdictions are limited to place, perſons, and things. 
Their juriſdiction here, ariſes from the lands veſted,” The ſtatute 
veſts ſuch lands as really were K. James's; but not ſuch as they 
thould ſay were veſted ;- and the ſtatute gives them no other ju- 
riſdiction. But to ſay, the truſtees had a power to ſay, an innocent 
perſon's eſtate ſhould be liable, &c. would be a belliſß conſtruc- 
tion, and ſuch as the parliament of England could never intend. 
If they cannot know what were the King's lands, they cannot 
inquire, and therefore they ought to inform themſelves aright ; 


for a man can purchaſe no better or other eſtate than the attainted 


perſon hid. Pois ſaid, the jury have nothing to do with it; 
this is begging the queſtion. For a jury are to inquire whether 
the lands are veſted? and if they were not veſted, the truſtees had 


vo juriſdiction, and 'twas coram non gudice. 10 C. Marſhalſea 


caſe. 


ported in 
ſound by a jury? All the judges but Pere held, that point ought &. ”* 


to be decided by a jury. 


. 105. 
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caſe. Suppoſe a man brings a formeden here, and the tenant ad- 
mits and pleads, and then another is brought in the Common 
Pleas, the tenant cannot plead this here in bar; for 'tis void 
here, and coram non judice, So the judgment in Ireland was 
affirmed, contrary to Por, 


P. 106. St. George's Southwark verſus St, Margaret's Weſtmin- | 
| | "© | 


Poors ſettle- (z. MRD ER of ſeſſions. Three children born in St. 
Child te: George's pariſh, on the body of Margaret Bilby, wife 
| ftards, if born Of George Billy an inhabitant of St. Margaret's Weſtminfler. The 
after divorce. inhabitants of St. Margaret's alledged, that the mother was a 
_— 235* lewd woman, and was divorced from her huſband, and had the 
Salk. 123. Children a long time after the divorce ; but the juſtices ſent them 
Bla 315 to St. Margaret is, Weſtminſter, ſeeing the huſband liyed there; 
Set. & Ren. ſuppoſing that to be the place of their laſt legal ſettlement. Ser- 
154.8.C. jeant Broderick moved to quaſh the order; for that the children 
were baſtards, Halt & ala juſt, They are; baſtards, being be- 
gotten by an adulterer after a divorce. Tas objected, It did 

not appear by the order but that the huſband got them. Holt. 

We will intend the contrary, unleſs you can prove their coha · 


|  bitation. Eat being of great conſequence, d., 


| Bronker verſus Coke. 


3 GJ F lands ſhall paſs by a deviſe, that the deviſor was not 
the deviſor is © A chen ſeiſed of, is the queſtion. | Ræymom cited 3-Co, 30, 
not ſeiſed. 31. Dyer 158. 10 Co. 83. And urged, Tbat no law ſupports 
Pa 121, my Ld:Cekes opinion; and the opinion of Dyer was only cler. 
Holt 236, The reſolutions on the ſtatute as to the word having «Co, Lit, 
Sc. 746. 111. 6. Coke in his comment does not take-natice of the opinion 
. of Lit. as to the cuſtom, That any may ſeiſed of lands may de- 
1 Salk. 237. viſe, He might as well deviſe lands to be had as ebattels, from 
9 the nature of the writ ex gravi guereſg. Fitz. N. B. 193 
Plau. 343. Mic h. 39 H. 6. 18. Fu. Deuiſe, 17. Bro. Dev. 
15. Lit. Se. 167. Beſides, he was ſeiſed of them before the 

deviſe took effect. Serjeant Parker contra. Theſe lands were 
purchaſed nine years after the date of the will. Here are two 
P. 107. points. /, A want of power in the deviſor at the time, &c. 
as not being ſeiſed. | 2dly, As to his intent; which may well be 
doubted, if it were to paſs theſe lands. Heirs are to be favoured; 
and this would be to. carry a will further than a deed, or a man's 
grant: He cited Co. Lit. 327. b. that the expoſition of this ſta- 


tute ought to be according to the reaſon of the common law; and 


* * by — ———— 
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2 And. 12. Dyer 154. If perſons, idiots, infants, &c. had not 
been named, yet, being diſabled by the common law, they could 
not have deviſed, The common law will not allow it good when 
he has it not. For a man cannot judge right as to future things. 
1 Inſt. 47. Dyer 49. a. Heb. 45 & 156. Litt. Sect. 446. Heb. 
132. 3 Cro. 401. A covenant to ſtand ſeiſed to uſes of lands 
which a man has not, is void. 2 Roll 199, Adjorn'. 


Anonymous. 


(4-) PER Cur. A writ of error allowed by the chief juſtice, Writ of er- 
or clerk of the errors, is a ſuperſedeas ; tho' the attorney — 72 
of the other fide has no notice, and the notice is only to bring Notice. 
him into contempt. 6 H. 4. 140r15. Gadbolt. 439. OG : 
| 1 Yeu 30. 
1 Burr. 340. 


Brown verſus Dyer. 


(.) D YER, ſeiſed of copyhold lands in fee, in nature of bur- — 

rough Engliſh, ſurrendered to the uſe of himſelf for 2 
life; remainder to his wife for life; remainder to the heirs of rules of com- 
their bodies. Per cur. When a copyholder ſurrenders to the _ _ 
uſe of himſelf for life; remainder to the wife for life; remain- „36. 
der to the heirs of their hodies; altho' there is no admittance pur- Holt 165, 
ſuant to this ſurrender, the ſon ſhall have a fee- ſimple; for his 1 C. 
father's eſtate continues in the ſame plight, Cc. The court ſeem- Burr. 2764, 
ed clear, that the cuſtomary deſcent ſhould be governed by the &c. 


reaſon and rules of the common law. 


C 8 and Jefferies. p. 108. 


(6.) 9 fs RE SPASS; not guilty; ſpecial verdict; Somaſter, Jointenants 
ſeiſed in fee of the locus in quo, made a will thus: ee 

Item, I give unto the wife of Tho. Jeffries. and Elizabeth the 714: infra. 
wife of another, all my eſtate, to be equally divided between 
them for their lives ; and after their deaths, to the right heirs of 

one of them. The queſt. if this be a joint eſtate, or if they are 
tenants in common? V. Stile 211. Adjourn'd till next term, to 
be argued. | 


— — — — 
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Where a de- 
vile to two 


equally, Ac. 


15 a jointe- 
nancy. 


Holt 370. 
S8. C. 
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Tuckerman verſus Jefferies. 


equally divided between them, during their lives; 
and from and after their deceaſe, to the right heirs 
of one of them. 

Mr. Eyres. That this is a joint eſtate. To be equally divided 
is a quality of a jointenancy, as well as to a tenancy in common; 
and the words 20 be equally divided is what the law implies. Stile 
211. 2 Roll Abr. 90. 2 Leo. 70. If this ſhould be conſtrued, 


that they ſhould take by moieties, it may happen that the right 
heirs of the one may never take the whole; becauſe the remain- 


der, quoad the moiety, is contingent. 4 Leo. 14. 
Pengely. Here are not ſubſequent words of ſufficient force 
to over-turn and weaken the force of the former words; and 


bs ) Dora of all my eſtate to my two nieces, to be 


8 upon this the diſtinctions run. 3 Lev. 373» 374- Style 434. 


435. Raym. 452. Daliſon 77. If it be joint, then the heir 
may loſe his moiety during the life of the other, which will be 


ual to the contingency. 
Holt. The caſes Mr. Pengelly cited, as to the words equally di- 


- wided, run on this reaſon, That if they did not make a tenancy 


in common, they would bgnify nothing. He agreed to the caſe 
put by Eyres, of the contingency. The opinion of the court 
ſeemed to be, That it was a jointenancy ; by reaſon of the 
danger of the contingent retwaind$r; which otherwiſe might be 


loſt, Adjornatur. 
Note; In Trinity term following, Holt Ch. J. deere the 


opinion of the court, that this was a jointenaney, by reaſon of the 
contingent remainder. | | 


Queea 
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Queen verſus Lord George Howard. 


(2.) 12 Heward exhibited articles of the peace againſt her Security of 


huſband the defendant ; whereupon he was bound to e of 
keep the peace for a year. Sir Edward Northey moved to diſ- wen. 
charge the recognizance, upon a ſuggeſtion, that my Lady. was Bro. tit. 
conſenting ; and his being bound was apon her prayer. 13 
Holt. How can we diſcharge it before the condition is per- — . 
formed? Beſides, if my Lord breaks the peace upon any one elſe, 


tis a forfeiture of his recognizance ; and ſo denied the motion. 


Mr. H —— t's Caje. 
(3. OTE; In this caſe Holt Ch. J. declared, That when- Enrolment of 


ever a copy of a deed ſhall be allowed as evidence, there _ e 

the intolment of a deed for ſafe cuſtody ſhall be ſo allowed; and 28 
a copy of a deed is good evidence, where the deed is loſt, burnt, les 445- 
Sc. or is almoſt worn out, * or obliterated ; becauſe in thoſe x" Ty 
caſes there is plain evidence of the deed it ſelf. But the evidence 1 $alk. 280. 
of a copy of a deed inrolled is only concluſive to thoſe that acknow- * P. 110. 
ledge it; therefore tis neceſſary for all the parties to acknowledge 

it, and then it amounts in effect to a new deed; but tis alſo ne- 

ceſſary, where a man's evidence conſiſts in ſuch copies, that he 

has a covenant from the party that has the originals, to produce 
them whenever he may have occaſion for them. | 


Queen verſus Standiſh, 


(4. NAR. Eyres moved to quaſh an order of ſeſſions; which — 1h 
| was to force an "adminiſtrator to refund the money JE menos 
the inteſtate received with his apprentice; which was to the trade to refund. 
of a barber · ſurgeon. He took two exceptions ; The one that a — — 
barber-ſurgeon is no trade named in the ſtatute; nor was it a — * 
trade at the time the ſtatute was made. He cited a caſe adjudg- 
ed fo, of an indictment againſt one for uſing the trade of a mer- 
chant- taylor; which indictment was quaſhed. - The other that 
it would be of dangerous conſequence to charge an adminiſtrator. 
And of this opinion the whole court ſeemed to be ſtrongly ; For 
how can the juſtices examine the matter of aſſets ? And their or- 
der is not like a judgment, which an executor may plead, and 
Which is always de bonts teſtatoris; but in this caſe they muſt at- 

tach the party himſelf. Serjeant Cheſhire argued, that there is a 
general clauſe that extends to all trades; and that a decree of a 
court of equity, and an order of ſeſſions, are in nature of judg- 
ments; and would be allowed of in a plea by the adminiſtrator ; 


which 
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——— 


c which the court in great meaſure denied; for no writ of error 
lies in either caſe, To this Cheſhire urged, That a certicrari is a 
_ writ of error, &c, Et adjorn. 


*ÞP 111. * Anonymous. 

Copy of (f.) Y Holt Ch. J. If a lord of a'manor refuſes a tenant a 

* | fight of a copy of a court-roll, to make ſuch uſe of 

the lord. them as the tenant may think proper, either to ground a fine upon, 

Poſt 134 or make his defence: He ſaid, Hale was of opinion, an attach- 

2 Str. 1203. ment ſhould $0 againſt the lord. The like law as to a corpora- 
e 


tion; quoad the inſpection of books. . 


Lord Herbert verſus Shaw. 


Motion for # (y.) @ERJEAN T Broderick moved for a new trial, upon a 
Polt 118, J letter under the Duke of Leeds his hand, to influence a 
2 Ventr. 173. juryman, to this purpoſe, That he ſhould think himſef obliged 
Str. 643. to him, and would quit the obligation whenever twas in his 
| power, &c. he cited Moor 816, Ney 102, 2 Inf. 484. Sit 
Edward Northey contra. Writing letters to gentlemen, to deſire 

them to be ready, and to ſolicit them to attend, is grown into 

a conſtant practice; and muſt be allowed of, ſo far as it tends 

only to ſollicit to get a full jury. He produced an affidavit, that 

the attorney on the other fide had notiee of that letter before 

the trial. Raymond. Tis only a letter to the gentlemen to come 

and do their duty, and to attend; and tends to no diſcovery of 

the matter of fact, nor to prepoſſeſs the jury; and the concluſion 

is only an uſual compliment, Which I ſhall take as a great ob- 

ligation, and ſhall be glad of an occaſion to ſhew how much I 

am your humble ſervant. - Holt ordered the attorney to be 

ſworn, if he knew any thing of this letter before the aſſiſes; 

he was ſworh, and ſaid, he did not know of it, any otherwiſe 

than as a flying report.. The court thought this letter ſomething 

more than the uſual compliment. The Duke of Leeds was a 

| ſtranger to the iſſue, but he was 2 remainger-tman, and fo eight 
P. 112, maintain, as a father might maintain lawfully * for a ſon. Hir. 
But a father ought not to make. uſe of his authority or nobility 
for his ſon. Lord Herbert's Lady was the Duke of Leeds his 
daughter. But the opinion of the court ſeemed to be, not to 
grant a new trial. Sed adjornatur., © N 
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Trevillian again/ Pine in C. B. 
(8) 13 Ch. Juſt. Trevor. Judgment of the court, 


that the being bailiff in replevin, or in avowry, is 


In replevin, 
the being 
bailiff, tra- 


traverſable; 3 Lev. 20. 1 Leo. 50. 2 Leo. 206, 207. for other- yerſable. 


wiſe a man might be twice charged; for ſuppoſe in the avowry 


This caſe is 


damages are given ; then ſuppoſe the lord brought treſpaſs, and well reported 


the tenant pleaded the recovery in the replevin, this ſhall no 
conclude the lord; for twould be very miſchievous that the lord 
ſhould be concluded, and not be able to ſay that he was not his 
bailiff, and had no authority either expreſs or implied. 3 Cro. 14. 
That difference in Cr9. he agreed was an authority againſt him, 
but the books above cited are all to the contrary, and fo 1 Rall. 
Rep. 40. Allo a difference betwixt treſpaſs, New. 148. for 
rlauſum fregit, and for taking cattle; in the one caſe, not his 
| freehold, is a good plea. Sed non ò converſo, for I may have pro- 
perty in the cattle, Bro. tit. Trav. 3. Bailiff or not bailiff may 
be given in evidence, @ fortiori pleaded. An agreement or con- 
{car ſubſequent will amount to an authority, &c. And the whole 
court agreed that 'tis traverſable. 


Hoſkins and Lee. 


(9.) X Motion was made for a prohibition to the ſpiritual 

court, upon a libel there for theſe words, be i5 a great 

rogue, as great a rogue as ever was bang d; and deſerves to be bang d 

more than Dr. Pims. A prohibition was granted, becauſe no ſpi- 

ritual defamation. | 

* Holt (aid, If A. call'd B. a ſon of a whore, he cannot libel in 

the ſpiritual court; but his mother may, becaule in this caſe tis 
no ſpiritual defamation to the ſon ; but 'tis to the mother. 


Queen and Hickeringill. 

(o.“) ICKERINGILL was indicted and found guilty of a 
| miſdemeanor, in altering an aſſeſſment, which he with 
the other commiſſioners ſigned in purſuance of the land- tax act, 
which was enacted at a ſeſſions of parliament, held in November, 
. quarto Anne reginæ. Exception was taken, that in the indict- 
ment the act was not well ſet forth; for tho' the writs of par- 
liament were returnable the 14th of June, the time mentioned in 
the indictment, and right according to the printed book, yet being 
prorogued till Ocfcber, the ſeſſions did not commence till then; 
whereupon the indiAtment was quaſhed. 


2 Queen 


t in 1Salk. 100. 


Prohibition 
in ſcandal. 
3 Lev. 119. 


1 


Act of par- 
liament not 
well ſet forth, 
the indict- 
ment quath- 
ed. 

2 Hawk. 

P. C. 246, 


247. 
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Queen and Harris. 


Inditment (II.) LTARRIS was iodigted for riotouſly entering the cloſe 
9 15 S. and cutting down and carrying off twenty aſhes 
and yoid for 
eg; and thirty oaks, zbidem creſcentes, de bonis & catallis of J. S. and 
Poſt 121. his wife. | 
43 333. Pengelly for the defendant ſaid, they could not call them Bona 
1 Lev. 3. & catalla of the huſband and wife, and being faulty in that re- 
ſpect, the whole is void, and muſt be quaſhed; being different 
from the caſe in Latch 173. where the offences were diſtinct and 
ſeveral. Parker contra. They are ſeveral treſpaſſes, and tho* void 
for one, yet may be good for the reſt. 
Per cur'. Judgment for the queen, as to entering the cloſe, 
and the indictment void as to the reſt. For trees growing can- 
not be called bona & catalla. SS. 


P. 114. ö * Queen veſus Pawlett. 
Indictment (3. N indictment againſt Paulett, for not executing a 
"IS warrant of a jultice of peace upon a common baker, 


for exerciſing his trade: on a Sunday, contrary to the act. Excep- 
See 29 Cu. tion to the indictment, that it does not appear the conviction 


MEE was within ten days after the faq, which is the time limited by 
Eiren. 72. the act; the indictment ſaid only 4 Bito modo convidtus. : 
* Sal. Holt was of opinion, that ſince 'twas ſaid that he was con- 
- vided, it ſhall, be taken for a good conviction in all reſpects; and 


the defendant ſhould have taken advantage of the contrary, by 
ſhewing it in evidence upon the trial. 

Twas agreed by the court, that for things unneceſſary, as 
puddings and pies, for baking them an indictment will not lie on 
the ſtatute ; but for baking bread it will, 

Sed quære differentie rationem ? 


Trig. 


Trin. Term, 1707. 


6 Annæ Reginæ in B. R. 


The Queen ver/us Lady Oglethorpe. 
Ez CTMENT for high treaſon upon the ſtatute of Indimene 


Fac. 1. For converting her ſervant maid to the Roman on the ſtatute 

catholick religion, Not guilty was pleaded; and upon — 2 
the firſt day of the term, the attorney- general came into Goddard v. 

court and confeſſed the plea to be true, by * a ſpecial mandate wich. 


from the queen; whereupon ſhe was diſcharged, P. 115. 


Queen verſus Soley, &c. 


8 HE defendants were convicted upon two informations Two infor- 
; for riots : The firſt was for hindering the bailiffs and mations for 
burgeſſes of Bewalty in their choice of a bailiff for that corpora- ee 
tion; and the information ſets forth, that the bailiffs and bur- Vide ante 
geſſes being aſſembled to chuſe a bailiff for the borough of 100. 
Bewdley, the defendants rioteſe & routoſe clamoribus & vociferatio- Ba os of 
nibus, Cc. hindered them upon the ſaid election. . 

The ſecond information was for breaking open the door of the Hank. P. C. 
Gulldhall of the borough of Berodley 3 which ſets forth, that the 
defendants, 23d of O#cber, did aſſemble themſelves to diſturb 
the peace, & fic aſſemblat did break open the door of a certain 
houſe, vacat the Guildhall of the borough of Bewdley pred”. 

The two informations were moved in arreſt of judgment; 
and after ſeveral ſolemn arguments, | . 

Helt Ch. J. delivered the opinion of the court this term, that 
both the informations were naught,” and judgment ought to be 
arreſted, 

The firſt not good, becauſe it did not appear what authority 
they had to chute a bailiff. But if people have a lawful autho- 
Tity to chuſe a member of a corporation, and above two come with 
clamour and noiſe to diſturb them, it will be a riot, and 'tis a 
treſpaſs; fo tis of any franchiſe, dean and chapter, &c. 29 Ed. 
-3. 18. Regiſter 103. But in this caſe it does not appear they 

had 
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had Ge which ſhould have been "EY either by char- 
ter or preſcription ; tis their having a right to ele& that makes 
this an unlawful act. If they had no right, it would be no riot; 
but their having a right, and the defendants acting in oppoſition 
to this, in a tumultuous manner, makes it a riot; but here the 
*P, 116. plaintiffs right does * not appear. Therefore judgment muſt be 
| arreſted on the firſt information. 
= Then as to the ſecond information, tis ill; becauſe it does not 
| ſhew whoſe houſe it was. Tis ſaid, they broke open the door 
= cujuſdam demus ; tis very well known that in a declaration, 
it would not be good to ſay, that he broke open the door cujuſ- 
dam domus, but it muſt be us domus, to make it appear to be 
the houſe of him that brings the action; indeed in an indict- 
ment for ſtealing a horſe, it has been held well to lay, equum cu- 
juſdam 1gnoti, becauſe it appears that tis not his own; and there 
the inditment well lies. But to make a riot, there muſt be an 
aſſembly, and an unlawful act done. It bas been objected, that 
tis faid to be in the Guildhall of the borough, and that would 
be tantamount, and like the caſe of a riot in a church. To which 
] anſwer, ½, It does not appear to be the Guildhall of the bo- 
rough, it only ſaying wocar' Guildhall is not enough, for it does 
not deſcribe the thing; and beſides, it ſhould have been in La- 
tin, according to 36 Ed. 2. otherwiſe it ſtands for nothing. 
10 Rep. Ofoborn' 4 And then taking it that Guildhall is left 
out, tis no more than if it had been ſaid they broke the door 
cijuſdam domus. 
| 2diy, It it bad been ſufficiently deforibed to 10 been the 
Guildhall of the borough of Bewaliy; yet it might not be the 
Guildhall of thoſe people thus afſembled ; for boroughs may 
belong to lords of manors, many boroughs are manors, and a 
Guildhall may belong to the lord of a manor, 
Ibe books are oblcure in the definition of riots; I take it, tis 
not neceſſary to ſay they aſſembled for that purpoſe, but there 
muſt be an unlawful aſſembly; and as to what act will make a 
riot, or treipals, ſuch an act es will make a treſpaſs will make a 
riot. If a number of men afſemble with arms, in terrorem po- 
'puli, tho' no act is done, tis a riot. Heb. 91. If three come out 
of an alehouſe and go armed, tis a riot. 3 H. 7. 1. Tho' a man 
may ride with arms, yet he cannot take two with him to defend 
*P. 117. himſelf, even tho' his life is threatned ; for “ he is in the pro- 
tection of the Jaw, which is ſufficient for his defence, 
It has been objected, that in this information 'tis not ſaid in 
fterrerem fcpuli, To which I anſwer, that in this information 
*tis well without it ; ; for in thoſe riots, which are riots without 
any act done, as going armed, Sc. it muſt be ſaid in terrorem 
Populi ; but when an act is done, tis otherwiſe. Sir Robert Ar- 
3 Mod. 3. -#4ns's Cale is no riot, becauſe he went to claim a right. If ſeve- 
2.vhow. 236. ral, thinking they have a right to ele, meet to aſſert their right, 
. if they do not do it in a x violent manner, tis no riot, 
| 5 If 


*- = = — — 
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if a convenient number. go to claim common, which is in- 
cloſed, and they pull down the incloſure, tis no riot; becauſe | 
they 20 under a claim of right. 

'Tis not neceſſaty to fay, in an information, chin they aſſembled 
with an intent to commit a riot; for to ſay they aſſembled rio- 
tcfe & routoje, and committed an unlawful act, is ſufficient, for 
that is a riot. 

My lord Ch. J. El delivered this as the opinion of the court; 
and thereupon judgment was arreſted upon both informations. 


May verſus Horſe. 


6. Of Called B. baftard B. and his mother libel in the Spi- Scandal. 
* ritual Court for defamation, viz. for calling him a 6aſ- ar ru 4 
1:74, and his mother a ure, by implication. Raymand for the Prohibition 
defendant argued, That upon a libel in the Spiritual Court for denied. 
thee words, Thou art a fon of A whore, and thy mother is a bitch ; * therrd 
9 prokibition was granted, becauſe the latter words made the for- — 195• 
mer nonſenſe; ſo here, for the woman appears to have a huſ- 
bend. But he admitted, that for calling where, without other 
words, a prohibition was denied; for that i is DA of ſpiritual . 
<onulance. 
Bur per cur. That according to the caſe in 3 Linkin 119, the 
mother may, in this caſe, well libel. for the ſcandal by implica- 
uon. And a prohibition was denied. 


Lady Herbert ver/as Shaw. p. 118. 
(4) PON an iſſoe joined, in an aQion between my lady Motion for | 
| Catherine Herbert, daughter of the duke of Leeds, and ro © pM 

the fiſhermen of Miiton, a letter was written by the duke of Leeds ame 111. 

to every particular juryman, wherein he deſices their appearance 2Venrr. 173. 

at the trial, and concludes his letter in theſe words, viz. hich 543. 

1 ſball take as a great cbligatias, particularly froy yourſelf, and ſhall 

te glad of an occaſion to ſbew bow much Jam, Fir, your bumble ſer- 

vat. Upon which the defendant u oved for a new- trial ; and 

*twas argued by Mr. Conyers, That none but the parties them- 

ſelves can ſolicit a juryman to attend, &c. and cited Mar 815. 

1 Tal; 369. 2 Injt, 484. Nerthey for the plaintiff ſaid, That 

the duke being father to the plaintiff, it ccu!d not be maiate- 

nance,” &c. And Raymond alto for the plaintiff ſaid, That it was 

the defendant's neglect, in not diſcovering the letter before the 

trial, and making his challenge thereupon, lince it appears. that 

_they knew of it before, and probably kept it by them as an after- 
refuge, in caſe the trial went againſt them, as it did; e 

| Aa the 
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the moſt they can make of it is but maintenance, which is not a 
ſufficient cauſe to grant a new trial, tho' embracery is. 

Peel! Juſt, ſaid, He remembered a caſe in C. B. where a 

ſtranger wrote to a juryman to conſider that the plaintiff was a 
poor man; for which a new trial was granted, and the writer 
taken up and committed: But here, this ſeems only an invita- 
tion, and an endeavour for a full jury to appear, in order to avoid 

a Zales; and 4 man may write in behalf'of his daughter. But the 

doubt with me is on the compliment here paid to the jurymen, 

by ſo great a man as the duke of Leeds. And he thought the fact 
hardly juſtifiable even in a father. 

This caſe was argued in Eafter term laſt, and likewiſe in this 
| term; and now 'twas reſolved by Holt Ch. J. Peowe!!, Pow:s and 
y * P. 119. Gould, That no new trial ſhould be“ granted; becauſe the de- 

fendant, having notice of ſuch a letter long before the trial, might 

have moved for a trial at bar, which the-other fide had offered to 

conſent to: But taking the letter, as it is in itſelf, tis of dau- 

_ © gerous conſequence; for 'tis a temptation to the jury to be par- 

tial, and takes off their indifferency. But 2dly, If a party have 

cauſe of challenge, and knows of it time enough before the trial,. 

if he does not challenge, he ſhall not have a new trial ; con!ra 

if he has not timely notice of it. The party himſelf cannot 

give a juryman money to appear; for it cannot be ſuppoſed that 

he will hire him to give a verdict againſt himſelf. But the mo- 
8 tion was denied. And note; Halt Ch. J. in delivering his opi- 
So - nion, cited a caſe in Edu. zu's time, where a new trial was 
granted, becauſe a great lord concerned in the cauſe fat upon the 


bench at the trial. 


- 
. 
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Hardwick ver fas Gamball. 
| { | 


Limitation on ( 3.) SPECIAL verdi& finds, a ſettlement in conſideration - 
8 105 A of natural love and affection to himſelf for life, then 
2% - a contingent to truſtees to preſerve contingent remainders; remainder in tail 
remainder, male. Provided, if tenant for life die, without iſſue male of his 
elt 623, wife, and having daughters, the truilees to ſtand ſeiſed for 31 
&c. years, with intent to raiſe ſuch and ſuch. legacies to the daugh- | 
\ ters. Provided alſo, that if the next iſſue male in remainder, 
within five years, pay the legacies, that then the truſtees ſhould 
ſand ſeiſed to ſuch iſſue male as ſhould pay the legacies, with 
remainders over; tenant for life dies without iſſue male or female. 
Twas objected, that if the term never accrued, the remainders 
are void. 3 Cro. 405. Dyer 34. . 
© Holt Ch. J. Tie the contingent term never argſe, yet the remain- 
ders are good, if the precedent eftate to the term for years be ſufficient 
r ſupport the remainders. L Joh. $052 oleh. ot 


fi 


n ** 
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Eyres argued, That this chk can never ariſe, it being a * P. 120. 
condition precedent, and 'tis not found that the legacies are paid ; 
and that the remainders are void in their creation. If the firſt 
Temainder be contingent, all the others ſubſequent mult be con- 
tingent. There muſt be an intermediate time betwixt the pay- 
ment of the legacies, being precedent to the veſting of the re- 
mainder, and fo void, it not veſting eo inffanti. Twas (aid, that 
the firſt remainder was nonſenſical, viz. T hat if hedied without 
iſſue male, that then his next ifſue male in remainder, Sc. whe- 
ther the term ariſes or not, the law to us is the ſame, If the 
condition be impoſſible, no eftate can grow thereupon, and nei- 
ther the act of God, nor the party, can diſpenſe with this con- 
dition, if it be precedent. 
Ile, Ch. Juſt. The payment of the money was to let the iſue Ice mate ta- 
male into poſſeſſion, notwithſtanding the term. And no pay- — _—_ 
ment was intended, unleſs there was a dying without iſſue male, 
leaving daughters, The claule, and for default of iſſue male, re- 
ma-nd-r to tbe iſſue malt, ſhould have been, heirs male in remain- 
der, and then there had been no doubt. And it was 1 
that the remainder was good, and well veſted. 


Prime ver/us Maſon. 


we ) KY CIRE facias, Demurrer to the firſt writ, becanſe it was Writ return. 
returnable die lung in tres ſeptimanas Sancte Trin. mw new, 
Per cur. It is a void writ ;. for there is no ſuch day, it being ; , _ 156. 
on a Sunday, and ſo was not a miſcontinuance to be helped by 2 Lil. Abr. 
the ſtatute of j-ofa:/s ; and it being a void writ, the court, ex * . 
Heio, ought to take notice of it, being pleaded in bar, and Swan v. 
ought to _ it, and ſo there is no writ in being. Broome. 


9 Anonymous. N ; P. 121. 


fee ; tenant in tail levies a fine; this has for ever hin- e 


dered tenant for life, and remainder in tail, from deſtroying the rable by te. 
-remainder in fee; becauſe the fine has turned his eſtate into a nat —1 
baſe fee, and has deſtroyed all privity of eſtate; fo that if tenant = 
for life, and remainder in tail, would make a tenant to the præ- 

eie, yet they cannot vouch the remainder-man in o fee, without 

he will voluntarily « enter into it. 


47.) 1 EN ANT for life, remainder in tail, rethatides in Where a re- 


The 


. 
0 . * * od 
" , =. 0 et . _nwaSghfiuo.., 


che purchaſe 


or June * captain Milllam Bokenbam, or not? 


* ** 
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The Queen verſus Harris. 


Trees grow- (B.) F NDICTMENT for entering his cloſe, and cutting down 
— 4 I ſeveral trees adtunc & ibidem creſcentes, de bonis & catallis 
a of the huſband and wife. Exception, that trees growing could 


ante 113. 
. Holt. 325. not be goods and chattels, Holt. Read the indictment, and ſee 


| dap if it ſay creſcentes, and it did not ſay ſo, But, 
Per cur. De bonis & catallis ſhall be void, as if not inſerted, 
and the indictment is good without them; ſo judgment was foc 
the queen. | * | 


Bunker verſus Cook. 


: dg darn demiſe of Francis Bolenbam; and on not guilty pleaded 


extend to there is a ſpecial verdi& ; wherein the jury find, That William 
lands pur- Pefenham, Eſq; being commander of her majeſty's ſhip. the Graf 


| Deviſe of n was brought for lands in. Kent, on the 


© 1205 Maes ton, on the 4d of May, 1692, made his laſt will and teſtament in 


1 Salk. 237. writing, which they find in Ec verba ; he writes, that he was 


wy 5 then bound out to ſea, Gt. ind ſays, I bereby give, deviſe and 
Fitzgib. 225. bequeath to my well- beloved rife, Frances Bokenham, a ſuch ſum 


iner, vol. 8. and ſums of money as now ts, or hereafter ſhall become due to me from 
"2 N * 122. * their majoſties fer my own and ſervants ſervice, either by ſea er land: 
e , 4s aljo ſuch ſum and ſuns of money, lands, tenements, goods, chattels 


p- 66. ca. 11. | , a 
2 Eq. Ca. and «tate whatſoever, uber. with at the time of my deceaſe I ſhall: be 


Abr. 295. ca. p, fſefed or inv ſted, or which ſhall then, or of right doth appertain 


- 2. Gilb. Dev. 


126. S. C. u me: Ana I do berehy nominate and aßpoint ber the ſaid Frances 


But fee the Bokenham,.my well-belyve4 wife, to be the whole and ſole executrix 


ade „ of this my laft will and teſtament. 
Greenhill n They find, that Hilham the teſtator, at the time of making 


Chancery. this will, was not ſeiſed of any lands in the county; but aſter— 


— wards, by deeds of leaſe and teleaſe, dated the zoth and 21ſt 


2 Vern, 679. days of March, in the year of our Lord 1790. Sit -Geerge Wheeler 


me 2 and others, being ſciſed in fee of the linds in the declaration 


174.) which Particularly mentioned, conveyed the lame to the ſaid William 


| de _ my Bokentam the teſtator, and his heirs, by virtue whercof he be- 
$2 * 


2 came ſeiſe. | | | 
— err They find, that the lands are held in ſocage, and are of the 
in April, for. nature of gavelkind, and deviſable by the cuſtom of Kent; and 
of an eftate that ſome time afterward William Botenbam dies, the deviſce en- 
at Micbael- ters, and the heir at law enters upon her. Now the queſtion 


_ follow- between them is, Whether theſe lands do paſs by the will of 
ing. In 


2 : Raymond 


A. a 4 th. 
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"Raymond (a) for the plaintiff argued, that the deviſe was good, „ de- 
He ſaid, that this was, in a great meaſure, a new caſe: That he fate; but he 


could not cite any caſe which would directly determine it; and conveyances 


therefore it muſt be: determined, by comparing it with other like . 
. » pur- 
caſes, and upon the nature of the thing, frant ts the 
A deviſe, in the books, is defined to be a ſpeaking in a man's articles, till 

teſtament, of what he would have done after his deceaſe. Co. — 
Lit. 11 1. * Afterwards, 

In the next place, the will of the deviſor is ambulatory : it aud before 
takes no effect, in reality, till after the death of the deviſor. or pabcars- 
What the leſſors of the plaintiff contend for agrees with the on made, the 
definition of a deviſe; for the deviſor has ſhewn his meaning, r 33 
plainly, that his wife ſhould have all the lands, which he ſhould chancellor 
afterwards purchaſe. And if the will be ambulatory, till the decreed, that 
death of the deviſor, here is a complete ſeiſin before the time, — 


a the executors 
when the deviſe was to take eſſect. : were by the 


| articles bound 
to pay the purchaſe-money, in caſe the purchaſe had not been compleated in the teſtator's life- 
time, ſo it was reaſonable that the eſtate ſhould be at the teſtator's diſpoſal : And in equity the teſtator 
had à title from the time of executing the articles. | 

But this particular caſe being of gavelkind lands, which are 
devileable by the cuſtom, Raymond propounded two queſtions : 

1. Whether it is not a good deviſe, within the sTATUrE of 3: H. 83. c 1, 

wills ? 


2. Whether, upon the cusToM, it is not good ? ; 


As to the ficſt, the ſtatute ought to have a favourable conſtruc- . 
tion: it appears, by the preamble, to be made in eaſe and -fa- 
vour of the ſulject; and therefore ought to be conſtrued againſt 
the leir at law. The gdefign of the ſtatute was to give power, 
by will, to diſinherit the heir: And therefore care is taken, by 
the ſtatute, of the /ord, leaſt any prejudice ſhould happen to 
HIM ; but it is otherwiſe of the heir: And in caſe of ſocage- 
tenure, all goes away. | | 4 

This ſtatute ſeems to be made to ſupply the inconvenience, 
introduced by the ſtatute of uſes : Before which ſtatute of uſes, 
a man had power to diſpoſe of an uſe by will; and if a feoffment 
was made to the uſe of the will, they might ſhew their intent, 
by will, how the uſes ſhould be, and diſpoſe of them accordingly. 

In Brett and Rigden's caſe, it is ſaid by the judge, that three plond. 343. 
things are to be reſpected in the intent of a will; v2. inception, b. 
progreſſion, and conſummation: The conſummation is the death 
of the deviſor; and that the conſummation is chiefly: to be te- 
garded appears by the common caſe, that a man has power to 
deviſe lands to his wiſe, which he cannot grant to her z—and the 
reaſon is, becauſe ſhe is capable of taking at the conſummation 
of the will do if a man make his will, and afterwards become 


(a) This argument of Raymend, of which there is an imperfect * ſketch, ante p. 106. 
4s now firſt publiſhed from a MSS. note of the cafe by Mr. Lutzuyche. 9 | 


B b | non 


any new will 
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non e 8 the will remains good: And he cited che cafe of 


„ Dyer ax6, 


Manning and Andresos, 1 Leon. 256, where there was a rent, 


which, at the time of the deviſe, was not in being. 


There is the ſame reaſon why the perfor ſhould be in being, 


at the time of the deviſe, as the 3 deviſed ; and yet ſuch a 


deviſe is held good. A deviſe to an infant ia ventre ſa mere is 


good. 11 H. 6, 13. Bro. ¶ Deuiſe za. 7 Co. 9. Thoſe caſes 
muſt be intended upon the cuſtom ; but it is ſo likewiſe upon the 


ſtatute. Moe. 77, 220, 637. 1 Ro. 234. 1 Lev. 135. Snow v. 


_ Cutler. 


Where there wants a new deviſe to make the intent plain, 


there a republication of the will is neceſſary ; but here, the in- 


tent ſufficiently appears at the beginning; and therefore Brett and. 
Rigden's caſe does not come up to this, for that caſe is founded 
wholly upon the intent, that, at the making of the will, the 
deviſor did not intend to paſs any more lands, than what be had | 
at the time of making the will. And as to the opinion of Dyer, 
mentioned in that caſe, 62 44. 5.) where he ſays, the intent 
of the ſtatute was, that t 2 ſhould be ſeiſed of the lands 
deviſed, at the time of making the will, that opinion is not con- 
firmed by the reſt of the judges, nor taken notice of by them ; 


and the reaſon my lord Dyer gives, is only from the words of the 


ſtatute, which are, ** every perſon 1 AvinG, or which after the 
add ſhall have, any lands, Cc. But thoſe words are no more 
than the way of exprefling, that all owners of lands ſhould have - 
a power of deviſing, &c. and do not of neceſſity imply, that they 
muſt have them at the time of the deviſe made. There is 0 
ſame opinion ſet down again in Butler and Baker's caſe, (3 Co. 

by my lord Cote; and ibat, in all probability, was 8 by 


the opinion of Dy; but that point did not at all conduce to hs 


determination of the principal caſe of Butler and Baker ; for there, 


tze deviſor was not ſole ſeiſed, and that was the reaſon of the 


judgment. 
Afterwards, in Mich. term, 6 Ann. Herr cb. Juſt. delivered 
the reſolution of the court as follows: 
We have conſidered of this caſe all rozether, and we are all of 


2 opinion, that the will, as to theſe lands, is a void will, and that 
the lands do not paſs thereby, but that At ought to be for 
the deſendant, the heir at law. 


We agree, that the words of the will are full and comprehen- 
five enough to paſs all theſe lands, had he been ſciſed of them at 
the time of. making this will; and we hold, they cannot by law 
paſs on this account, only becauſe the teſtator was not- ſciſed of 


"theſe lands in the year 1692, at the time of . the will; 


tho' perhaps it * be his 1 intention ane nen to have them 


pals. 


The 
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The caſe is no more than this: A man makes his will, and 
deviſes all his lands that he ſhall have at the time of his death; 


and after that he purchaſes lands, and * dies without republication, “ P. 123, 


we hold that is a void deviſe; for a man cannot deviſe any lands, 
but what he hath at the time of making the will. * 


on Plowd. 
2,343, &c. 


And if it be of lands deviſeable by cuſtom, tis the ſame thing þ — Rig- 
as of lands deviſeable by the ſtatute. A will, be it by cuſtom den. 


or ſtatute, is ſtill a diſpoſition of the eſtate and lands he then 
has ; but no man can bequeath lands or eſtate he has not at that 
time; and tho' a will does not take effect to transfer the eſtate 
till the death of the teſtator, yet it is a will and diſpoſition of 
his eſtate, even at the time of making ſuch will; for from that 
time it is a will, and a diſpoſition of what he deviſes away, 

There is no act between the making of a will and the death 
of the teſtator, neceſſary. to be done to make this a perfect and 
_ compleat will; no writing, no publiſhing, nor any other act 
whatſoever ; it is ſubject indeed to a revocation, during the teſ- 
tator's life, and is to take effect only from the time of his death; 
but it is a will, and a diſpoſition of the eſtate IP. from 
the time of the making thereof. 

W hereſoever there is a diſability in the teſtator, at the time _ 
making the will, tho' that diſability be actually removed before 
his death, yet the will will ill be a vor will, becauſe he had 
no ability at that time. 

Suppole an infant makes a will, and ite land during his 
infancy; or a feme covert, in the life of her huſband, makes a ” 
will and diſpoſes of land thereby ; tho' the coverture and infancy 
be afterwards removed, and the huſband die, or the infant come 
of age; yet if either of the deviſors die, without new making 
or publication of the will, this is a void will, becauſe of the 
original diſability 3 tho* they ſhould live many years after ſuch 
diſabilities removed, yet the removihg thoſe diſabilities will not 
do, without a new publication, or making a new will. 

Now thoſe are perſonal inabilities, but this is a real one: He 
had nothing in this caſe to give or diſpoſe of; ſo here is a re- 
moval of a real diſability and ſhall the inet of that be more 
effectual to make it a good will, than mn 1 diſ- 
has + No ſurely. 


t is ſaid in Force and Hembling's caſe in 4 Co. 60. b. that the P. 124. 


making of the will is not the will, but only the commencement 
of it: The meaning of that is only, that it does not transfer the 
intereſt and property of the thing deviſed ; but till it is his dif- 
poſition till he revokes it. Now what commencement has this 
will as to theſe lands? It cannot have a commencement from the 
time of. making the will, becauſe- the teſtator had not the eſtate 
at that time. When then would you have this to be a will? 
Muſt you ſtay till he has 1 1 lands to rages this a will ? 


* . * : 
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Suppoſe he does, can a precedent deviſe extend to them? Now 
his act of purchaſing thoſe lands, and his act of diſpoſing of them 
ate two different things, and are of different natures. Vou muſt 
ſuppoſe that eo inſſ ante he purchaſes, he makes his will, tho' made 
long before, which is abſurd and repugnant. | 
The law of England is plain as to this point, by all the pre- 
cedents of wills; and the law is the ſame, both of lands deviſed | 
by cuſtam, as well as by ſtatute. There is no will that I can 
find in any plea or entry, but it is ſaid, that the teſtator was 
ſeiſed in fee of ſuch and ſuch lands, and that being ſo ſeiſed he 
| | made his will ſuch a day, and did deviſe, diſpoſe and bequeath 
\ | ſo and ſo; which plainly ſhew it was abſolutely neceſſary he 
| | ſhould be ſeiſed in fee at the time that he makes his will; and 
of this there are multitudes of authorities. I ſhall name a few 
only, Co. Ent. Goa, 664. And in Ref. 274. there is a prece- 
dent of a will of lands deviſeable by cuſtom, that the teſtator v was 
ſeiſed in his demeſne as of fee. 34 H. 6 6. 4 
Tho! the forms of pleading do not make the law, yet con- 
f ſtant pleading of a thing in ſuch a manner is a great evidence of 
the law ; and this argues the neceſſity of the teſtator's being ſeiſed 
in fee at the time of making the will. But it is objected, that 
lands deviſeable by cuſtom do differ from lands at common law, 
becauſe that they are deviſęable as goods and chattels; and ap- 
peal to the cuſtom itſelf, ſet forth in the writ of ex gravi querela, 
in F N. B. b. 199. old edit. Now it is ſaid; that by this cuſtom 
7 v. 125 it is law ful to Geile lands and “ tenements as chattels, tho' the 
teſtator has not the poſſeſſion of them at the time of making the 
will ; and that a man may diſpoſe of his chattels and perional 
eſtate, that he ſhall for the future acquire, any time aftet the 
making his will, to the time of his death; and ſhall therefore 
diſpoſe of theſe cuſtomary lands in the fame manner. 
In anſwer to this, I defire. the cuſtom in that writ ſet forth 
| may be well conſidered, and then it will appear plainly, that the 
| cuſtom is not general, that a man fo qualified may deviſe terras 
3; pre & tenementa, as he may goods and chattels; but it is tenementa 
| ſua, they muſt be ſua before he can diſpoſe of them; they 
muſt be his property before he can deviſe them away. Now if 
they be not un at the time of the deviſe, then he is out of the 
cuſtom, and his will cannot be affected by it. It is true, per- 
ſonal eſtate and chattels may, by the common law, be diſpoſed 
of before he has purchaſed, or had the poſſeſſion of them; and 
there are many caſes that make this out; but there is a great 
deal of difference between real and perſonal eſtate; for pertonal. 
eſtate and chattels are tranſient and fleeting, and not at all fixt 
and. permanent, as lands are. Perhaps the greateſt part of a 
man's eſtate is in goods to day, and he may have a mind to turn 
thoſe into money to morrow ; now would it not be hard he ſhould 
make a new will upon every alteration ; for this the neceſſity of 
2- | — Sn 
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dealing and traffick in the world, would require a man to make a 
will every day, if- he could not diſpoſe of his perſonal chattels, 
becauſe they have undergone fome alteration ; this would be 
the greateſt perplexity in the world. Put on the other hand, 
lands continue the fame every day, and will ſo to the end of 
the world. And as to real eſtates, there is time and oppor- 
tunity to make ſettlements as he thinks fit; but of perfonal 
eſtate, that is under a conſtant variation, it is quite otherwiſe 
in reaſon. 

Again, as to perſonal eſtate; the law has not appointed any 
2 to ſucceed therein, where there is no will, as it has the 

eir in caſe of lands, but only now by act of parliament, there 
is an adminiſtrator to be appointed; * but at common law it was 


not ſo; and where the party teſtator. appoints an executor, he 


takes under his right of diſpoſition; when he is appointed exe- 
cutor, he takes all, as being named executor; and when the teſ- 
tator gives legacies out of it, it is in a manner a direction only 
to the executor how he ſhall adminiſter ; for legacies by the will 
do not paſs to legatees in the ſame manner as a real eſtate; be- 
cauſe, notwithſtanding ſuch deviſe, the property is in the exc- 
cutor,” and not in the legatee, until the executor do conſent to 
the legacy but in a real eſtate the lands paſs immediately to the 
deviſee. This makes a great difference. The law has appointed 
a perſon in one caſe to ſucceed, where no will is, which is the 
heir; but in the other caſe at common law, no perſon is appoint- 
ed to ſucceed to the poſſeſſion of perſonal cftate, but it is left to 
the teſtator's diſcretion, 

Suppoſe the cafe was of a deviſe of a real cared, and a man 
ſhould deviſe a term of years, that he had not at the time of the 
deviſe, but purchaſed ſome time before his death; I doubt whe- 
ther that would be good; though this be not the caſe, nor ne- 
ceſſary T ſhould give any 2 55 in it, yet 1 may make a great 
doubt of it. 

Suppoſe for the purpoſe, one takes a college leaſe, and another 


* P. 126, 


makes his will, and ſhould deviſe that leaſe away to another, and 


afterwards the, teſtator ſhould purchaſe that college land, ſubſe- 
quent to the making of his with, the queſtion is, Whether this 


would be a good deviſe? And I am inclined to think, this would 


not be a good deviſe.” There is the caſe of A atid Lever in 
Golaſb. 93. comes up to this matter: A min makes his will, 
having a college leaſe, or other leaſe, and deviſes this leaſe to 
1 Styles, after the making of which will he ſurrenders this 
eaſe, and renews the leaſe from the ſaid college, and then 
dies; the queſtion was, Whether the deviſee ſhould have this 
leaſe? And.it was held in that caſe, that the renewing the leaſe 
- was arevocation of the will; and that the leaſe did not paſs. This 


ſeems to be a very ſtrong caſe, as to of Tie Poe ; and the reafor 
Co * is 


a 
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* p. 127. * is plain, becauſe the eſtate was nat in eſſe at the time of making 


the will. 
March 137. The queſtion was there, Whether a term, not 


aſſented to by executors, and which paſſed only as an executory 
deviſe, could paſs by the will of the deviſee; and there it was 
held, it was only a poſſibility, and that nothing paſſed by the will, 
And indeed how could he diſpoſe of a term that was not his, but 
another man's; it's hard to imagine ſuch a prepoſterous thing; 
but I ſhall not give any poſitive opinion therein, this not being 
our caſe, The executor muſt aſſent to a legacy, elſe nothing 
paſſes ; for nothing can paſs immediately where a term is de- 
viſed. But this is enough to ſhew a difference between a real and 
perſonal eſtate ; one is permanent and laſting, the other mutable 
and fleeting. * | 3Þ A. 

To make a will to take effect from the purchaſe of the eſtate, 
is repugnant to the nature] of a purchaſe; for the will gives it 
to an and his heirs, and the purchaſe gives it to himſelf 
and his heirs ; the will gives it to his wife, and the purchaſe gives 


8 it to himſelf in fee; ſo that here is a perfect contradiction. 


Now dit is to be noted, here is no republication; for if there 
had been a republication, that would have done, and made thoſe 
lands paſs ; provided that all the requiſites and circumſtances, 
neceſſary to the making o an original will, within the act of 
frauds and petjuries, had been obſerved. | 

Suppoſe a man deviſes all his land in tail, and afterwards pur- 
chaſes other lands, and dies before republication, thoſe purchaſed 
lands will not paſs; but if he republiſhes the will in ſuch manner, 
and with ſuch. circumſtances, as are neceſſary to the compleat 


| Execution of an original will, then the purchaſed lands will paſs 


' Plowd. 
Se. 1225 


% P. 128. 


as by an original will. 344 | 

It js ſaid indeed in Brett and Rigden's caſe, that where a man 
deviſes lands in tertain,' as the manor of D. or Mbite Acre, and 
the deviſor has nothing in the land at the time of making the de- 
viſe, but does afterwards purchaſe the fame, that ſuch new pur- 
chaſed lands ſhould paſs * to the deviſce, benauſe his intent was 
manifeſt to paſs it away; if that were law, it is full againſt me, 
but I think that caſe is not law; tis only a ſaying of Serjeant 
Lovelace, and the caſe quoted in the margin does not warrant 


' any ſuch thing. I thought indeed, before I looked narrowly 


into that caſe, which is 39 N. b. 18. that it had been ſo, but 


there is nothing in that book to wartcant it; nor is there any 


4hivg like it in either of the abridgments, either in Fitaberbert 
tit. Deve 17, 8. or Gras (the fame title) 15. It is only a note of 
two judges opinions. Nota; ſays the book, In. the King's Bench 
per Yelverton and Markbam, J 4 man deviſes land, and is dif- 
ſeijed after that, and then dies, the drvife it void and cannot be made 
good ; and the reaſin is, becauſe the diſſeifin turns it to a right, and 
3s then only a choſe en action, and cannot be deviſed away ; and 

| » therefore, 


* 
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therefore, ſays the book, it was held a good plea againſt this deviſe, 
that the deviſor did not die ſeiſed of the ſaid land. But the book goes 
on further, and ſays, Suppoſe a man is diſſciſed, and then makes bis 
bil, and deviſes lands, and efterwards re-enters into thoſe lands, it is 
made a queſtion there if it be a good plea to ſay, that the deviſer 
had nothing in the lands at the time of the deviſe. This is the caſe 
put, and the caſe meant, which is the ground of the preceding 
Opinion ; and it ſeems by that book, that if he does re-enter, the 
lands ſhall paſs. And I am of opinion, the lands will paſs if he 
re-enter; and the reaſon is, when a man is diſſeiſed, and he 
makes a re-entry, that ſuch entry purges the diſſeiſin, and the 
diſſeiſee, by relation to all intents and purpoſes, is in poſſeſſion 
from the beginning; and for that reaſon, he ſhall have an action 
for the mean profits, between the time of the diſſeiſin and bring- 
ing the action; and ſo is 38 H. 6. 27. 19 H. 6. 17. He may 
in ſuch caſe be juſtly ſaid to be ſeiſed in fee of fach lands, and 
therefore may diſpoſe of and deviſe the ſame away; becauſe the 
entry reveſts the eſtate, and he is now, in conſideration of law, 
in poſſeſſion from the time of the diſſeiſin, and therefore is enti- 
ded e to the mean profits, as tho he had been actually in poſſeſſion 
all the while; but that is not this caſe, * for here the deviſor has 


neither jus in re, nor jus ad rem; for the land is here purchaſed * P. 129. 


eight years after the making of the will. a 

Suppoſe an heir, that has nothing but a bare right, ſhould, 
during his father's life-time, make a will, and deviſe all his lands 
that he ſhould have at the time of his death ; would the land, 
that came to him- by deſcent from his father, paſs by the deviſe ? 
No ſurely. WIE 

But then, Suppoſe a man makes a will of lands in reverſion, 
expectant on an eſtate- tail, or eſtate for life, and before his 
death the tenant for life, or in tail, dies, without iſſue, theſe 
lands will paſs, tho” a reverſion only at the time of making the 


will; becauſe he is ſeiſed at that time as much as he can be; and 


it is a-certain preſent intereſt, tho' to commence in futuro; and all 
the eſtate that he could give, he intended bim. 


There was a caſe in my Lord Bridgman's time of Davis and See 1 Ctr. 


Kemp; it was a deviſe of lands to two perſons, and their heirs, C 191 


and one of them dies, ducing the life of the.teſtator ; and the 
queſtion was, Whether the ſurvivor ſhould take the whole or 
not? And it was held. he ſhould; which plainly ſhews 'twas a 
will and diſpoſition from the time of makiog it, | 

Suppoſiag A. has a manor, and makes his will, and deviſes 
this manor, and before the death of the teſtator, a tenancy eſ- 
cheats to the lord, and after that the teſtator dies; the queſtion 
is, Whether the eſcheated tenancy ſhall paſs? And I hold, that 
the tenancy, that eſcheated between the making of the will and 
the death of the teſtator, ſhall paſs ; becauſe the manor is de- 
viſed, and that is part of it; for the tenancy is not deviſed f 
I a diſ- 
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a diſtinct thing, but as a part of that whole which * add . 
deviſe. | 

I look on it to be very plain, and to be my Lord Cokes opinion 
in Buller and Baker's caſe, in the 3d report, that a deviſe is a diſ- 
poſition ;\ and that caſe was ſo adjudged in the Exchequer Cham- 
ber by all the judges in England, and that a cuſtom to deviſe 
ovght to be conſtrued the ſame as on the ſtatute. | | 

* P. 130, Therefore for theſe, reaſons I hold, that Judgment ought to | 
be given far the defendant ; via. 

1. Ja regard it is a will at the time of the making. 

2. Inaſmach as the teſtator has ws power to give what he 
had not. 

3. The conſtant manbet of bling ſhews the neceſſity of the 
teſtator being ſeiſed at the time of the deviſe. _ 

-4+ Adeviſe of lands is not comparable to a deviſe of perſonal 
| Sung becauſe a perſonal eſtate is altering every day. 

5. Becauſe a deviſe is repugnant to the nature of a purchaſe : : 
A purchaſe is to the deviſor and Ms, beiten. and the deviſe is to 
another, and his heirs. TERS 

6. Becauſe there is no (caſe, nor authority i in law, to warrant 
nog contrary judgment. 

- This, judgment was ler wurde el on ertor in the Houle 
9 Lords. Vide Browne's Parl. Caſes. 1 V. 199. And nate; 
That at this time there was. another caſe depending on the ſame 
will, but for other lands, in C. B. and the ſame points were: there 
debated and afterwards adjudged; which fee hereafter REIT in 
Mich. term 6 Ame, N. 12. drcbiy. verſus Bokenham. : 


Keeble againff klicke gil. | 

Thejudg- (1 0.) HE declaration is, That the plaintif was lawfully 
= 2 5 poſſeſſed of a cloſe of land, and a' decoy therein; 
ed by Hat and that the defendant knowing it, and intending to deprive him 
ch. . of the benefit thereof, and to hinder the ducks from coming to 


Caſe for dif- the decoy, did, on divers times, "ſhoot off and diſcharge guns, 


+ turbing his 
— Sc. cer 1 a verdict is for the e | 
Ante 73. ' 
fon ec, 1. This decoy i is a 5085 to the plain, un f in nature of a 
S. C. trade; and there is the ſame reaſon be ſhould be repaired in da- 


1. A decoy in mages for his decoy, as for any other trade. Tis true, there 
naturect may be a dampnum ſine injuria, 11 H. 4. 44. If a man ſet up 
a the ſame trade as mine, in the ſame town, this is a damage to me, 


P. 131, but *it is Ine injuria ; for tis lawful for him to ſet up the ſame 


trade if he pleaſes, 23 or 19 E. 3. fo. 18. But this ation is brought 
for diſturbing the wild ducks coming to his decoy.; and ſo is in 


nature of Rn him from exerciſing of his trade; ; and therefore 
| he 


— — 
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he need not ſet forth how many ducks, which was the exception 
taken at the bar. See 2 Cre. 126, 123. Owen 109. Alſo this 
is not like the caſe in 5 Cp. which was prſces ſuas cepit, and did not 
ſay how many, nor of what nature, For in this caſe 'twas im- 
poſſible to ſay how many, becauſe the action is brought for diſ- 
turbing them coming only to his decoy. | 
2. The ſtat. 25 H. 8. c. 17. does enumerate what is wild-fowl; 2. The law 
ſo that the law takes notice of wild-fowl, and ſhews what it is; = ol 
8 muſt take notice of it too, or elſe how can we obey this 
aw n | 
3. There is a difference between this caſe and that of fran- 3. A differ- 
chiſes, For if I have a fair, market, ferry or the like, granted ne inter | 
to me, no man elſe ſhall uſe another to my damage; for theſe are — * 
of a publick nature, and divers perſons beſides the grantee have chifes. 
an intereſt in them; and if I do not repair my ferry, &c. I am 
indictable; and therefore no man ſhall erect and uſe another 
ferry, &c. to my damage. But any man may freely uſe a private 
franchiſe, as a park, warren, way, Ge. W 
4. This caſe is not like that in 5th Coke, about taking fiſh out 4. And inter 
of a one. &c, For in that it was treſpaſs, to have damage for „ 
the thing taken; and therefore it was neceſſary to ſet out hoc 
many, a0 of what nature. _ But this action is a treſpaſs on the 
cafe, to have a recompence for a conſequential damage or injury; 
and is for hindering me from exerciſing my priyate right: For thoſe 
ducks might have come to my decoy, to my benefit, which were 
here hindered, to my damage, &c. And according to this, he cited 2Saund. 272. 
a caſe in one of the year-books, where an action was brought 
by the owner of a market, for hindering horſes being brought 
to the market, and adjudged that it well lay, tho' it did not a 
pear certain that any body would have brought them. And 
fo where a perſon is hindered from going to a fair, market, 
fc. for it is injurious, to hinder a man from going where be P. 132. 


has a right to go. (Quezre, If not fo where' one 15 hindered” from 
doing what be bas a right to do, tho' no ſpecial damage.) 


Anonymous, 7 


{11.) IR Eduard Nortbey moved for an information againſt 2 An officer 
Wea, | man, choſen of the common council of 'Briffcl, who choſen in 2 
refuſed to accept the office, and ſuppoſed, That in caſe they ies. G. 
might refuſe to accept it, the corporation would ſoon be at an 5 Mod. 440. 
end. He alſo ſaid, That the ſheriffs were always choſen out of Fot 143. 
the common council: And that the court would take notice 

of a common- council man as of a publick officer, and that a cor- 

poration is @ part of the publick government. 


: _ 
FP =. - pe * 
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But per Holt Ch. J. That is qu the place where thy have 
a power as a corporation to make by-laws; and they ſhould 
make a law to inflict a penalty on him that refuſes, and this is 


the proper 1885 Sed ee 


Anonymous. 


No prohibi- i 2) AJOTE Holt Ch. I. and all the court agreed unanimouſly, 
don to inſe- That if an inferior court has juriſdiction over the cauſe 


1 of action, no prohibition ought to go, upon a ſuggeſtion, that 
have juri- , the cauſe of action aroſe out of the juriſdiction ; but you ought 


4 to plead to the juriſdiction, and if they refuſe ſuch plea, then 


IN 201. move for a prohibition. And Holt ſaid, There have been caſes 1 


wu 21 86. the contrary, but the law is now ſettled otherwiſe ; and if a 
br. * fon pleads in chief, he ſhall never aſſign this for Cn pf ach 
inferior court have 3 of the h e 


f 
. 


; bo& A 106 mu ants. 1 

* 3 e qu Rich al. vu, 
ION Was, That the FT ER hots dance, fing 
and act. under the ſociety of comedians, and 'obey 


reach _ * 
aſſigned after” orders ; and ſhould act and be 77 g to no other theatre, but 


= +5 What was appointed by Mr, Rich: And the breach aſſigned was, 


r Sid. 307. , That he acted at Oxford, without the conſent of 1 97 plaintiff. 
e defendant demurs to the declaration; and 


ach 
xRExceprion Fengelh for the defendant excepted to the declaration, 1. That 
is ſet out with poſthec, &c, which muſt be conſtrued from 


the Aus of the declaration, (or bringing the writ) and it ſhould 
* Al ball confettionem indenturæ, i. e. That he the ſaid 
ert 


« * . * 
- "© 
#7 - Fd - KY 


Wilks did covenant that he, for fe years after: Wikis. 
would not at, Tc. 


Sn 2. This breach is not well aſſi ned, becauſe it does not ap- 


pear, that the play he acted was publick, and if not ſo, it was no 
damage to the plaintiff. And the deſign of the covenant was not 
to reſtrain any dancing, acting, &c. unleſs where it drew others 
1 . Rs out their money at other play-houſes, from the pry 5 
F Nene 
eee, Sate contra... This breteb⸗ is aſſigned according to the co- 
-vehatit, and *ris not material whether the acting were for gain 
or bot. But take it to be for no gain, tis yet prejudicial to the 
plaintiff; for no body will ſee bis play, ben they e can ſee an- 
tber ef nothing 
Hel and Powell. That quod übler non ageret, Se. in the * 
cliration ſhould have been 78. abinde non ageret, &c. Now poſt 


eee was right in recital of the covenant, but wrong in the de- 
| claration ; 
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claration ; becauſe paſtbæc muſt be taken to be after the pre- 
ſent time ; ſo that the breach is laid to be after the declaration. 
But -it was adjourned ; tho' the court thought. it could not be 


made good. 


* Love againſt Dr. Bentley. P. 1 34. 
640 HE Solicitor General moved · for a mandamus to the mi 
ght to 


pariſh of St. Clement's in Cambridge, to let the de- _ — 
fendant” have the ſight. of the pariſh-books. It was in action books. 
brought for a falſe return to a mandamus, for Dr. Bentley to ſwear 8 


the 4 a church-warden. 1 
re contra. This is not like the cafe of a corporation which K. B. 235. 
is of a publick nature, and cited a caſe to that purpoſe, 2 Str. 948. 


Holt Ch. J. They ought to have a fight of the books; and this 
caſe is not like the caſe cited by Mr. Eyre, which concerned the 
title of an eſtate; and yet, in the caſe of a copyhold, every copy- 
holder has an intereſt in the rolls; ſo here, every pariſhioner has 
a right to the pariſh-books, And the court ordered copies of 
the books to be given, which Powell ſaid would be good evi- 
dence, (i. e.) againſt the plaintiff, but not for him, as I appre- 
hend; becauſe in this cafe he has the cuſtody of the books them- 
ſelves, and may produce them in evidence, if he pleaſes. 


An 


Squire againſt Yendon, 


(15.) 5) JN caſe, the. plaintiff declares, that the defendant being 4 ſum cer- 
indebted to the plaintiff in 100. for horſe-meat, in con- — — * 

fderation thereof, promiſed to pay to the plaintiff as much as — ons 

he ſhould deſerve. And after verdict for the plaintiff, Forteſcue gu 

{ John moved in arreſt of judgment; and excepted, That a ſum Sele 320. 

certain could not be a conſideration for an ſbertainty, Sup- 

poſe the jury had given 111. 105. that could never be a good 


conſideration for more. 
But per cur. Tis well enough, and the plaintiff has election 


to brin g his action upon either. 


pai; 1 nf * Sarage 3 Walthew, i hob 135. 
(16: 1? N an action on the caſe by a carrier againft Ks fervant Caſe by a 
fot lofing goods, Sc. Exception was taken, That this 3 
action lies not, except it appear that the carrier had received da- hie, r | 
mage by being ſued, For this action lies only in reſpe& of the. 1 Salk. 282. 
damage the maſter ſuſtained, See Cro. El. 53, 461. Cro. Car. a 


187. contra. Twas further objected, That if this action lies, the 
defendant 
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defendant might be twice charged, i. e. by the maſter and by 


\ the owner. 
elv. 44- 


Holt Ch. J. Not ſo, unleſs there be an actual converſion ; for 


: 2 Saund. 47- the owner of the goods has an action againſt the ſervant only in 


caſe of a converſion, And the maſter has a ſpecial property in 
the goods, and may maintain trover; and the maſter is liable to 
- owner, by reaſon he was intruſted by him. Beſides, there 
ht to be a negligence ſhewn in the ſervant, to make bim li- 

| ab e to this action, for this amounts only to a bailment of goods, 
where, if thieves break in and ſteal them, be ſhall not anſwer it. 


And judgment ni within three days. 


Modeh and his Wiſe Executors verſus Vork. 


» (19. ) | Bake an pr by an executor, for money received after | 
= he death of the teſtator, if the executor be nonſuit he 
received after fhall pay coſts. For the law gave this privilege to exccutors,' of 
teſtator's mot paying coſts, only where the cauſe of action acerued in the 
Id. Rem, feftator's life-time ; and there, becauſe it could not be ſuppoſed 
that the executor was conuſant, or privy to the acts of the teſtator. 


* — * 
> : p a 
# 17 
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| 6 Anna Regine in h.. 
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— ” X | 
„ 1 ? l 4 4 4 Fs $4 1 


Queen againſt Simmons. | 


* ſtatute ſays, That the tuo juſtices, if they or der 
1157, 1198. perſon to keep a baſtard-cbuld, may commit him, 


hy gt n 2 Hall. 341, And 'twas objected, that 


Sec (.) OTION to diſcharge a perſon committed, by 
. the juſtices at their ſeſſions, on the 18 Elix. c. 3. 


2 Ld. Raym. 


Holt 107, the juſtices, - and e gegn FF 


. K 


4 9 


— . 
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n or! Bf POPs. . 
Powell. Suppoſe he gives ſecurity to abide the order of two ju- 

ſtices, and that this order is confirmed at the ſeſhons, cannot they 

commit him for diſobeying it?! 
Holt Ch. J. No, they cannot; they muſt proceed upon the ſe- 

curity. Anſwer, But here is no ſecurity given. In this caſe the 

man kept out of the way, ſo the two jultices could neither com- 

mit him, nor take ſecurity of him; but they. make this order 

upon him, and then he appeals to the ſeſſions, and the juſtices 

there order him to be committed. The order was quaſhed ; but 

the court bound him over to appear at the next guarter-ſe//ions. 


Falmouth againſt Strode. 


(2.) IN ejectment the caſe was this: The aſſiſes began on the Diſcontinu- 
Monday, and the defendant died the day before, and yet auce by 

2 trial was had, and a long defence, and a verdict for the plain- 1 alk. 8 

tiff; and now twas moved. that * judgment ſhould be arreſted. S. C. 

T was objected, That this is matter of fact, and not aſſignable after F Raym. 

verdict, but that they ought to bring a writ of error. ings *Þ 2 

Halt Ch. j. If he had died the day the afliſes began, tho the * * 7. 

cauſe had been tried after, the ttial had been good, tho' he had 

died at one o'clock in the morning; for there. is no fraction of a 

day, according to Sbelley's caſe in 1 Co. In which caſe my Lord 

Hobart ſaid, any man, as an amicus. curiæ, may inform the court 

of ſuch an error. Adjor natur. | _ 


J7 $65 | 
| Queen 4gainſt Woodward, Sc. 
enen againſt ſeveral, for intending to de- Indjamentof | 


fraud A. of his money; and that they threatened to ſend Torn: 
him to Newgate by colour of a warrant, and to indict him of per- 1 Salk. 382. 
jury, unleſs he would give them money and a note; which he 
did through their threats. STS | 
Darnel urged, That this was no offence indictable, but twas 
over- ruled. Then he took exceptions to the indictment. 1. That 
tis not averred, he had no warrant to carry him to Newgate. - 2. 
Neither is it averred, That he is not guilty of perjury, 2 Neil 
Nep. 263. 3. That tis not averred, That any money was ac- 
*tually paid. Sed cur contra, Oo OG or. 
Holt Ch. J. Every extortion is an actual treſpaſs, and an 
action of treſpaſs will lie againſt a man for frighting another out 
of his money. If a man will make uſe of a proceſs of law to 
-terrify another out of his money, tis ſuch a treſpaſs as an in- 
eee, e IT EA COT REN 
Judgment for the Queen. Es. 
8 E e Anonymous. 


” 
= 2 
— 6. as." 7 
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ko ates Mad 


Anonymous. | | 


Mandamus to (4 IT 8 moved for a mandamus to the ſurro- 
— te of the biſhop to grant adminiſtration to B. The 
Mod. 374. Caſe was, — adminiſtration had been * committed to one who 
Hole 656. died, and made an executor, who would have had it committed 

27 178. to him, and not to the next of kin to the inteſtate. 
13% Holt Ch. Juſt. It cannot be, but it muſt be committed to the 
next of kin to the inteſtate, And granted a mandamus for that 


purpoſe, 


Ludlow ver/us Browning. 


N „ (TR MAS Walker made his will, and his wife executrix 
eee thereof ; ſhe married a bankrupt. Browning the defend- 
miſſion of ant was indebted to Walker by bond, and the debt becoming 
— due, the commiſſioners aſſi that debt, and 'twas urged, that 
executrix. this debt ig not aſſignable by the commiſſioners of bankruptcy ; 
Holt 1044 for tis a debt due in auter droit, and not to the executrix in her 
2 own right, Ec. and that tis not forfeitable by her or her huſ- 
band. 10 E. 4. 1. Kehkoay 64. ö. Cro. Car. 464. ae ges, 
Cro. Car. 208, — 1 Lev. V7. Raym. 2 1! 
Parter Serj. The queſtion is, Whether the commiſſioners can 
aſſign a debt due to the bankrupt's wife, as executrix to another ? 
I agree 'tis not forfeitable by 5 — &c. of the wife or huſ- 
band. But a thing may be grantable or aſſignable tho' not for- 
feitable; his grant can convey away the goods, tho' he cannot 
Kelbra 63. forfeit them. The ſtatute enables him to grant or aflign choſes 
2 Roll. Abr. jy afion, Whatever the man himſelf can . the commiſ- 
22 2 ſſoners ma If a man grants omnia bona & catalla ſua, à term 
in right his wife will paſs. Fe 
Hul Ch, J. This here is a choſe in ation, and in auter droit, 
and aſked if he had . Reſponſ. 2 Cro. 318. And 
as to this being a chgſ in action, there is no difference: For they 
- ſame power over thoſe, as over goods, G c. t. 
m. 50. 
f Hias, There are no words i in the tatute that i impower the 
commiſſioners to aſſign the eſtate of another man, but of the 
\ _ bankrupt only. 
F. 139. „ Hot. This, in truth, is the eſtate. of the teſtator, and they 
have no authority to aſſigu any thing whatever but the bankropt's 
eſtate ; the power the huſband has, of * of it, does not 
make it A till he has — of it. * 


; 


Paue 
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Powell Juſt. Brother Parker, you have a hard caſe to main- 
tain ; the old books do indeed ſay, If a man grants omnia bona 
ſua, ſuch things in action ſhall paſs, becauſe the property muſt 
be in ſomebody ; but the law has been ruled otherwiſe fince ; 
and therefore, if he has any other goods, the ſtatute is ſatisfied ; 
and by his grant of emnia bone ſua, none but what ate really his 
own ſhall paſs; and theſe words ſhall not paſs away thoſe things 
which would make him a wrong-doer, and in this caſe commit 
a devaſkauvit, See Knight and Gould's caſe in Levinz. You 
would have the commiſſioners be the  teſtator's executors, but 
they are only to pay the debts of the bankrupt, but not the debts 
of the teſtator. Adjornatur. 


Tully ver/us The Bail of Vavaſor. 


MI gr ur moved to amend a ſeire facias againſt bail, Scire facts, 
upon a writ of error brought on a judgment in the 1 
59 had the judgment before 8. C. 


66. 
Common Pleas, where the clerk 
him, in which the plaintiff's name was Famer, and the clerk had 
made it Randal, which was a variance the record; for the 
judgment recorded was miſrecited in the writ. 

Mr. Eyres. There was a judgment recovered againſt Vaugſor, 
and that judgment was affirmed here with coſts, pro dilatione 
2 and the only thing they can amend by, muſt be the 
writ ot error. | | | 


52. 


Lal Ch. Juſt. cited caſe, where 2 man can bring a writ ef 


error on a judgment given for himſelf. 2 Ventr. 104, 105- 


ond. Tis only witium clerics, and a meer miſtake in bim. 


Kam 
in 9 his inſtructions ; and fuch miſtakes may be 
amen | 


after a writ of error. | 
Har. If it be amendable at one time, tis fo at another; if 
it may be amended before a writ of error, it may be amended 
after a writ of error brought. | EB E E406; 1 
Powell Juſt. A man can never bring a writ of error to reverſe 
a judgment that is given for him ; for there muſt be a damage, 
a gravamen recited, which cannot be of a judgment that is giv- 


* P. 140. 


en for him, Quære de bac! But on the whole, the court held, ; 


that the writ of ſcire facias in this caſe was amendable. 
Niete; The miſtake in the ſcire facias was, the clerk had made 
it reciting, That whereas Randal bad recovered againſt James; 


whereas the judgment was, That James bad recovered again} Ran- 


"Wn 


Qgeen 


db 0K Hurſt, 


+ Ale-houſes. 00 N N 1 Was ee ale · houſe without a 
— 22 licence. Mr. Edward & inninton moved to quaſh it, 
8 becouſe the ſtatutes of Ed. 6: gd 3 Car. 2. have carved out _ 
ticular penalties. _ ** 
e __ — rer cuurt it was / ; quaſhed un. 


21K i tas 


* 


8 57 2 fs 


Clerk verſus Price, a 5 75 


Vide Hil. 7 (8. ) ROHI BITION' moved for to the Spiritual Court for 
payers N. 7. words, which in the libel were laid to be, That the 
e ſaid Price behaved bimſelf proudly and i and that be was 
an 1mpudent ignorant blockbead';; and that he alſo ſaid/and_ declared, 
rbat tbe advice" and exbortations, and ctber ſpiritual directions of hi bim 
te ſaid Price from'the pulpit, are not fit to be toten; and that be 
bag not fit to give e the ſacrament,” "And that the ſaid Clerk, ſprak- 
ing to a tbird, ſaid; you would not receive the | ſacrament from ſuch 
ROM inet: Fries mn: eye an ae mo in 2 
1. 

Serjeant Parker (now sir — to ſhew: eule 
| bibition ſhould not go, ſaid, Theſe were not words of — — 
P. 141. of deliberation, and highly touched him in his function; ng 

cited che caſe of Cranden and Walden, 3 Lev. 17. 
Hut Holt Ch. Juſt. ſaid, to which the court did not e 
That tho'-theſe words did reflect on him in his profeſſion, yet 
ſeeing they do not charge him with any thing for which he is 
dobnoxious to the Spiritual Court, therefore à prohibition was 
granted and twas ordered to an this: Ws bx'd decla- 

ration and demutrer. 


- 
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1 The Queen verſus Mayor of Therford. 
1 0 as nee a this es Wat in u mptken ber n 
— information eint A. an affidavit in a motion againſt 


motion can- * B. cannot be read; becauſe the ſwearer cannot de E for 


Ae r i ne, 


848. 1 Salk, 192. 3 Salk. 103. 6 Mod. 25. Holt 1; 171. 8. 0 


7 


Mo . 
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Davis verſus Daverill. 


0 a motion for a new trial, on ſuggeſtion, that the de- Ne dial. 
fendant did arreſt and impriſon one of the plaintiff's 5 New Abr. : 
witneſſes till the trial was over; adjudged to be good cauſe of 
granting a new trial. Me Eo . 


The Queen verſus Bonnet. 


(1 MI Eyres moved to quaſh an order made by two juſ- Confervarores 
tices of the peace; becauſe the order was ſaid, to S' good 
be made coram cuſtodibus pacis nec non juſticiarits, &c. and all juſ- dar, be _=_ 
tices of the peace are keepers of the . but all keepers of the peace. 
peace are not juſtices : And he further argued, that they have {=P Eien. 
not been called conſervatores pacis only ſince the ſtat. 34 Ed. 3. 
cap. 1. But the court over-ruled his exceptions, and adjudged 
/ ra, a T7 . 


The Queen verſus Hungerford. *P, 142. 


(12.) MOTION was made for an information, in nature Informatica 
of 405 warranto, againſt a common- council man for refuſing 
of Br:f/, for refuſing to take upon himſelf the office, after he — 
was choſen. But the court denied the motion; and ſaid the man, denied. 
remedy was to proceed by their by-laws, in order to compel hn 
him; be not being ſuch a public officer as a, ſheriff, Gc. But 1 $40: 
if they had applied to the court for a, mandamus, they ſhould 

have had it. | J YO tr er 


The Queen verſus Rudd. 


113.) D E R cur. A crime that ſhakes religion, as profaneneſs Writing an 
on the ſtage, &c. is indictable; but, for writing an ob- 1 
ſcene book, as that intitled, The fifteen Plagues of a Maidenbead, bie. 
2 . . . . 275 «\ * | had” 
is not indictable, but puniſhable only in the-Spiritual Court. b 565 
. 788. 


Etherington verſus Reynolds. 1 


(14.) A* indebitatus aſſumpfit and infimul computaſſet was Removal of 
| brought againſt the defendant Reynolds. They plead records, Cc. 
in abatement, that ſhe was a feme covert; the plaintiff replies, p,ce. 269. 
that he entered a plaint againſt her when ſole, in the Palace s.C. 
: DES + Court, 
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* P. 143. 


Court, which ſhe removed into B. R. by habeas corpus cum cauſd, 


and put in bail as a feme ſole; and the plaintiff delivered her a 
declaration agreeably to the plaint below; to which replication 
the defendant demurred. 

Pengelly for the defendant. That ſhe having removed herſelf 
up by habeas corpus, and having put in bail to anſwer a declara- 
tion here, nothing of the proceeding below is removed; as in 
caſe of a certiorari or recordari, in Sur's and Turner's caſe, Hil. 
3 Anne Reginæ; and the “ plaintiff ought to have declared againſt 

er, as ſhe was at the time of the declaration delivered, and not 
as a feme ſole, according to the plaint below. 

Holt Ch. Juſt. If an indebitatus afſumpfit be brought in an in- 
ferior court, and the defendant removes it by Sabeas corpus, 
and to the declaration above pleads non aſump/it infra ſex annos ; 
the plaintiff may reply, that a plaint was levied in an inferior 
court within fix years; but to this the plaintiff cannot reply, 
that the defendant was ſole when the plaint was levied below. 
The court was inclined to give judgment for the defendant ; 


but, as an indulgence for the equity of the cauſe, twas adjourn- 


Errors con- 


feſſed by © 
pleading in 
mulls oft 


erratum. 


x Salk. 270. 


—— 


ed to Hilary term next. 


\ Lawn and Sawbridge. 


(15.)Y N'a writ of error out of C. B. the defendant pleads in 
Sf 2 nullo eft erratum ; twas in a ſcrre facias againſt bail, 
and the plaintitf aſſigned for error the want of a ſcire facias on the 
roll. ie IP *P, 1 
- Lutwych for the plaintiff ſaid, that the defendant's plea con- 
feſſed the error affigned.* n N 
Eyre for the defendant argued, that tis not like the caſe where 
you proceed on an original, and the want of an original is aſſign- 
ed for error; for then the record may be removed without the 
original; but in this caſe, nothing can be removed but the ſcire 


Facias itſelf, and ſo tis repugnant tb ſay there is no ſcire facras. 


Reſolved by Holt Ch. Juſt. That this error might be aſſigned, 
as well as the want of an original bill; and that by pleading in 
nullo e erratum, the plaintiff has confeſſed the error: But the 


whole court, viz. Holt Ch. Juſt. Powell, Pouis and Gould agreed, 


that a certiorari ad informandum conſcientiam curiæ might be 
awarded. | 


Which was done accordingly. 


% 


# Hil, 


2 Hil. Term, 1707 + rome 


6 Annæ Reginæ in B. R. 


Alton verſus n 


(1.) RESPASS for entering his cloſe, and taking Gilb. Law of 
| cattle; the defendant juſtifies by ſeveral judg- Piſtreſs and 
ments in a court-baron, where the plaintiff levied = * 
a plaint againſt the defendant; whereupon judg- 
ment was for the defendant, and coſts given him; and >. 
upon the defendant, by virtue of a /evari facies, took the cattle 
and fold them; and for this the plaintiff brings his action. And 
the defendant demurs to the declaration. 

Raymond for the plaintiff inſiſted, that they could not ſel the 
cattle upon a levari in a court- baron, without alledging a cuſtom 
for ſo doing ; and cited Bro. Abr. Execution 80. Lutw. 1524. 
Dat. Sher. 419. Lutw. 1410. Kel. 106, The bailiff ought to 
keep the diſtreſs till the parties agree. 

Lutwych e contra. If the bailiff cannot ſell, 'tis to no purpoſe 
to take execution; but the words of the writ are, guad levari 
factas, fo that he have the money at the next court, which can- 
not be, unleſs he may ſell; and he cited Bro. tit. Execution 26. 
2 Lev. 81, 3 Keb. 126. 8 Co. 41. 

Raymond replied, That Bro. Execution 26. is no 8 but 
=wY an inference ; and is precedent in time to Bro, Execution 80. 
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" Holt Ch. Juſt. Diſtraining i is-levying. 508 9.) If a man diſtrains Ante 23. 
for rent, and impounds the diſtreſs, then brings debt “ for * P. 145. 
the ſame rent, the defendant may plead ieuied by eb. As to 
the ſelling by the /evar: ; tis always alledged in pleading to be 
ſecundum conſuetudinem manerii, which is the cuſtom in moſt ma- 
nors, being ſo general, that any court- baron, &c. may * it 
as a cuſtom. Adjornatur, 
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Archbiſhop of Canterbury ver/us Willet. 


& bad repli- (2+) EBT upon an adminiſtration-bond of 3000. and on 
cation may oyer of the condition it was to cauſe a true inventory 
BP all to be made, and to exhibit it into court, and well and truly to 
tion, adminiſter, and to render an account, and to deliver the reſt as 
: Salk. 172, the court ſhould. adjudge. The defendant pleads, that he had 
$6.75 exhibited an inventory, duly adminiſtered, and that he never was 
Lutw. 882. Cited to account, nor was there any adjudication that he . ſhould 
diſpoſe of the reſt ; and the queſtion was, Whether an admini- 
ſtrator is bound to render an account, tho' he never was cited? 
Adminiftra- And judgment was, that he is bound to put in an account before 

pr hes a the laſt day in the condition, at his peril. 
out citation. Hlbit Ch. Joſt. That an executor is bound to account. See 
F 21 E. 3. 900. Henley's caſe, If an executor had been ſum- 
moned by a creditor, and made his account, the ordinary could 
not hold plea of it; becauſe the ordinary. cannot relieve. 2 Inf. 
600. Ney 78. But he muſt take the account, as the exccutor 
has made it upon oath : But if a legatee comes, he may unravel 
the account, becauſe tis the, only court for him to ſue in; and 
therefore he is not bound by that account. But if the executor 
will pay him his legacy, then he cannot compel him to exhibit 
an inventory or to account; becauſe he has the end of his ſuit. 
Raym. 407. 'Raym. 407. The tat. 22 Car. 2. of diſtributions, makes the 
next of kin as legatees. And before the making of this ſtatute, 
Co. Ent. 128. is, that the adminiſtrator ſhould account when he 
was thereto required. He is now bound to do this at his peril, 
P. 146. * unleſs he can ſhew ſome cauſe to the contrary :, And here he 
; "ought to have ſhewn ſome reaſon why he did not. Whenever a 
ma is bound in a bond to do an act that is poſſible, eſpecially if 
tis to be done at a certain time, or place, he is bound to do 
2. Hob. 8. it at his peril. . Heb. 132. So it is in a mortgage; and when 
| "a"man is bound in a bond to do an act that cannot be done, 
as tq give an account at a court ſuch a day, &c., he ought to 
plwKkbẽad, That there was no court held that day, &c: and that he 
hs 3.13. was ready at the place, and had done all that he could. See 
147, 13 E. 3. 13. 14 E. 3. 17. 18 E. z. 70. Lutw. 182. which 
* 1 FEA be En 3204 caſe, 6 05 120, 130. Which caſes 
were cited to ſhew, that if the plaintiff makes a bad replication, 
be may deſtroy his cauſe of action; and that ſo the caſe ſeemed 
to be here. And therefore ordered it to be ſpoken to again next 

term, guoad this matter. 

But the court were clear, that the bar was naught ; and that 
he was bound to account, without citation, at his peril, And 


+ by 
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by Powell juſt. He has here confeſſed a breach, becauſe he ſays, 
He was never cited, and ſo it may be good, quoad the defendant's 
confeſſion, tho' the plaintiff has not ſhewn any breach. Ad- 
jornatur. 5 


Aſher ver 2 Wallis. 


13.) Man having a wife in England goes to Jamaica, and Ide affin. 
there marries a rich woman, and lets her lands, re- K A 
ſerving rent to himſelf, and received the ſame divers years. But living, mar- 
after ſome time, they both coming. into England, ſhe perceived dies another, 
he had another wife living; and thereupon brings an indebitatus lands, Ee. 
ofſumpfit againſt him for the ſaid rents, as ſo much money received which he lets, 
by him to her uſe, And at the trial at the Guild-ball London, — Kan 
this point was ſaved to be argued by counſel, Whether an in- Ge, the 24 
debitatus aſſumpfit would lie in this caſe? Which was argued this o_— 

term. | _ 
Des the common Serjeant ſaid, Twas like the caſe of a diſ- Hor36.8.C. 
ſeiſee, who could not maintain an indebitatus afſumpfit * againſt And fee 2 
the diſſeiſor, as for money received to his uſe; and in this , 14 
caſe there was another and a proper action; For if the rents & 
were received with her conſent, ſhe might have an action of | 
account againſt him as receiver; if without her aſſent, treſ- 
paſs lies. | | 

Eyre alſo for the defendant ſaid, That an indeb' aſſump will not 
lie, but where money is due on ſome contract; therefore when 
one man enters on another, and ſells his goods, Sc. he who 
has the property in them cannot have an indebitatus aſſumpſit 
for the money received, as for money received to his uſe; but 


muſt have his action as for a wrong done, viz. treſpaſs, aflize, &c. 


Whitacre for the plaintiff, That the action lies; for the plain- 2: Cre. Z/x. 


tiff was conſenting, and often preſent when the money was ** 53: 
3 That where debt will lie, an indebitatus afſumpfit will alſo 

ie in many caſes, ſo not confined to a particular action. But 
here it cannot be ſaid, That the defendant was a wrong-doer, 
becauſe it was done with her conſent : Beſides, an indebitatus 
efumpfit will lie, though there was no contract; as for the pro- 

ts of an office wrongfully received, tho received by one who 
pretended a title. See 9 Co. The caſe of the city of London. 
Darnel alſo for the plaintiff, That there is no need of a con-; Mod. 260. 
tract to maintain an indebitatus aſſumpit ; for where money is over- 
pum this action will lie for the ſurplus. If the wife lends her 

uſband's money to J. S. the huſband may have either ind:6' 
aſſump”: or trover. Q, If rents are received by falſe tokens, ei- 
ther account or indebitatus aſſumpſit lies. Ev 

And by the whole court twas agreed, That an indeb aſſump 

would well lie. But Halt Ch. J. ſaid, That trover would not lic 
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in this caſe, becauſe ſhe was never poſſeſſed of the money ; and 
when ſhe married the defendant, ſhe conſented, that he ſhould 
manage her eſtate. He cited a caſe in 1 Co. where if money be 
over-paid, either debt or indeb* aſſump lies. If two lay a wager, 

and ſtake down the money, the winner ſhall have an indeb' aſſump” 
againſt him that holds the ſtakes, as for money received to his uſe. 
And judgment for the plaintiff. + 


2 p. 6% * Archer verſus Bokenham, #1 C. B. 
Lands kr. (.) n brought for a houſe in Kent by 
| de 1 Jobn Archer, on the demiſe of Robert Bokenbam, 


paſs not byit. againſt Frances Bokenham widow; and on not guilty pleaded, 
Ante 106, there is a ſpecial verdict, wherein the jury find, That as to a 
Os he fame molety of the ſaid houſe the defendant is not guilty; and as to 
will but not the other moiety they find, That William Bokenham Efq; late the 


for the Tame huſband of the defendant, being commander of their late Ma- 


lands. * . * 
Firze 21. jeſty's hip the Grafton, on the 3d of May, 1692, duly made his 
Hole. Wy la will and teſtament in writing, which they find in hee verba; 


*. It recites, that he was then bound out to ſea, and then ſays, 
J do bereby give, deviſe and bequeath unto my well-beleved wife, 
Frances Bokenham, all ſuch ſum and ſums of money as now ts, or here- 
after ſhall grow due to me from their Majoſties for my own and ſervant's 
ſervice, either by ſea or land: As alſo all ſuch ſum and fums of money, 
lands, tenements, goods, chattels and eflate whatſoever, wherewith at 
the time of my deceaſe I ſhall be poſſeſſed or rmvefted, or which ſhall 
. then, or of right doth appertain unto me: And I do berely nominate and 
appoint her the ſaid Frances Bokenham, my well-beloved wife, 
to be the whole and ſole executrix of this my laſt will and teſtament. 
They further find, That the teſtator, at the time of the making 
of the will, was not ſeiſed of any lands whatſoever ; but that. 
_ afterwards by deeds of leaſe and releaſe, bearing date 26th and 
27th days of February, 1693, Sir Jaobn Franklin and Thomas Hal- 
fey, being ſeiſed in fee of the other moiety of the ſaid houſe, 
conveyed the ſame to the ſaid William Bokenham and his beirs, 
whereby he became ſeiſed, and fo died without iſſue of his body. 
They find, that the houſe aforeſaid is held in ſocage, and 
is of the nature of gavelkind, and devifable by the cuſtom of 
Kent; and to be divided amongſt the heirs male, by here- 
e ___PRHERPRESOS 15 13 
P. 149. * They further find, That the teſtator had two brothers, Robert, 
leſſor of the plaintiff, and Harry Bokenham, who was then dead, 
and had left iſſue of his body Arne an infant; and that Rober# 
and Anne were heirs at law to the teſtator. 
That Robert Bołenbam entered into the ſaid moiety, and de- 
miſed to the plaintiff, upon whom the defendant the deviſee en- 
tered; But whether the defendant be culpable, they deſired the 
opinion of the court. * | _ 
8 
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The queſtion is, whether theſe lands (that is the moiety 
named in the ſpecial verdict) did well paſs by the will to the de- 
fendant Frances Bokenbam, or not; for if they do not paſs, then 
this moiety belongs to the leffor of the plaintiff, 

And we are unanimous ef opinion, that thoſe lands do not 
paſs to the defendant by this will. 

This queſtion, touchiog the validity of this will, doth depend 
on the conſideration of two matters. 

1. On the conſideration of the ſtatute of wills (32 H. g.) 
which was made to enable perſons to deviſe lands by their 
laſt wills. | 

2. On the conſideration of the cuſtom of gavelkind, which is 
particularly found. in this ſpecial verdict. | 

In the firſt I will confider, whether the ſtatute doth enable 
any one to deviſe lands he is not owner of, nor has any intereſt 
in, at the time when the will was made, but does purchaſe lands 
in his life-time after the making ſuch will. 

This depends on the conſtruction of that act, which ſays, That 
all and every perſon and perfons having manors, meſſuages, lands or 
tenements, ſhall have full ami free liberty to diſpoſe and deviſe the ſame 
by his laſt will and teſtament. Whether the word, baving, doth 
make it neceſſary that the teſtator ſhould have the poſſeſſion of, 
and intereſt in, the lands, at the time of making his will? Or, 
Whether it be ſufficient if he have or purchaſe the “ lands at any 
time after the making his will, and before his death? 

Now in order to come at the meaning of this ſtatute, I will 
ſuppoſe this act lately made, and that there had been no con- 
ſtruction made thereof before, but that the queſtion was in- 
tirely new and undetermined, and that it was now res integra; 
What would then be a reaſonable conſtruction of thoſe words of 
the act? | 

And in the next place, I will conſider what conſtruction this 
act ought to receive, as it has been already expounded and deter- 
. mined, and from the conſequence of ſuch determination. 

Now as to what would be a reaſonable conſtruction, ſup- 
poling it were to be made de naue, and to be now originally 
cxpounded. | | | 

I am of opinion, it would be a very reaſonable conſtruftion, 
that this act ſhould nat extend to enable any perſon to deviſe any 
lands he has not, nor is owner of, at the time of making his will, 
unleſs he republiſh it; which is the ſame ia ſubſtance as new 
making it? | i 

The general rule in expoſition of all acts of parliament is this, 


Pn 


Ld. ch. j.Tre- 
vor deliver- 
ing the opi- 
nion of tl. e 
whole court. 


P. 150. 


that in all doubtful matters, and where the expreſſion is in ge- 


neral terms, they ate ta receive ſuch & conſtruction as may be 
agteea ble to the rules of common law, in caſes of that nature; 
for ſtatutes gre not preſumed to make any alteration in the com- 
mon le. further or other wiſe than the act does expreſly de- 


clate; 
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clare; therefore in all general matters the law preſumes the 
act did not intend to make any alteration ; for if. the parlia- 
ment. had had that deſign, they would have expreſſed it in 


the act. | 


. 181. 


Now how will the common law influence this matter be- 
fore us? | | ; | 
Fit, It is plain by the rules of the common law, that is, 
ſuch rules as are to govern conveyances and diſpoſitions of 
eſtates ; the law did never allow any perſon, by any convey- 
ance at common law, to diſpoſe of the lands he had not, or 
had no right or intereſt in, at the time of making and executing 
ſuch conveyance. | | 

* And ſo is 1 Inf. 265. It is there ſaid, and was never yet de- 
nied, If one releaſe all the right be has, and all the right which be 
ſhould or could have for the future, though in expreſs words which 
ſufficiently ſhew the intent of the party, yet ſuch releaſe is void, 
Cc. And this was never contradicted by any one. | 


However there are ſome exceptions to this rule as to releaſes ' 


of future rights ; that is, that in ſome caſes a man, may releaſe a 
future right, tho' by the bare releaſe it can never paſs; as 1 J. 
which I mentioned before » If there be father and ſon, and the 
ſon diſſeiſe the father, and being in poſſeſſion makes a feoffment 
in fee, in the life-time of bis father, tho' no right or eſtate is 


yet deſcended upon him from his father; yet this feoffment will 


bar him of his future poſſible right, when it does deſcend and 
come to him. But this is grounded on a particular reaſon ; that 
is, becauſe he had more than a mere right, for he had the poſſeſ- 
ſion of the land, and therefore might make a legal conveyance 
thereof ; and the law favours extinguiſhment of rights, ſo that 


the right and poſſeſſion may go together: Beſides, a feoffment is 


of an high conſideration in the law, becauſe executed by livery, 
and cauſes a tranſmutation of the poſſeſſion, and therefore is car- 


_ ried even to the extinguiſhment of former rights, in favour of 


Note. 


P. 152. 


him who has the conveyance; for by this feoffment he did not 
convey a bare right only, but the eſtate alſo. So that the feoffee 
might by law make a feoffment thereof, and by implication, upon 
ſuch feoffment and livery, all future rights of him that made it 
are extinguiſhed ; for being in poſſeſſion, and conveying the land 


itſelf, he conveys all rights attending thereon, whether preſent or 


future; but yet this does not bar his heir at law, for he may en- 


ter notwithſtanding ; and as to him the right is not abſolutely 


extinguiſhed ; tho at the ſame time this feoffment is good againſt 
him that made it. | | | . 

his general rule again admits of another exception; and that 
is-in the caſe of a releaſe with warranty, where a man makes 
a feoffment with warranty, that warranty will bar a future right, 
and that will go to the heir “ and bar him too; but then that 


is grounded on a particular reaſon, wherefore the warranty bars, 


i becauſe 
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becauſe to avoid circuity of action; for if the heir of him that 
made the warranty ſhould recover the land againſt his father's 
grantee, this land, when it deſcended to him, would be aſſets in 
his hands, and would be liable to the warranty; ſo that it 
works an extinguiſhment of this future right, by way of re- 
butter. But there is no caſe in all the law, that by any legal 
conveyance at common law, a man could convey lands that h 

had no right to, nor in poſſeſſion thereof at the time of fach 
conveyance, In the firſt caſe he had not the poſſeſſion, nor any 
preſent right, but if he had, by the releaſe it would have been 
extinguiſhed to him that had the poſſeſſion ; becauſe that the 
poſſeſſion, which the law favours, ſhould not be diſturbed ; but 
future rights it was never extended to. 

Yet the law has allowed releaſes of rights, which are in the 
nature only of poſſibilities, that a man may releaſe to him that 
has the poſſeſſion a poffible right only, tho” it does not allow 
him to transfer or convey away to a ſtranger ſuch a right; and 
that is the reaſon the law allows a man to releaſe an executory 
intereſt in a term which he has deviſed to him, and is in the 
nature only of a poſſibility; but yet he cannot aſſign it away to 
a third perſon, tho' he may, as I ſaid before, releaſe this right to 
the poſſeſſor of the land by way of extinguiſhment. So that the 
rule of conſtruction of conveyances at common law, will be the 
true rule to expound this ſtatute. 

But to narrow this queſtion a little more; I do agree, that 
deviſes of land have not been ſubject to the ſtrict rules of con- 
veyances at common law, becauſe the law favours diſpoſition by 
will to make them agreeable to the intent of the teſtator; whereas 
conveyances at common law ſtand on a different foot. 

In the caſe of wills the teſtator is 1nops conſilii, and has no op- 
portunity of obſerving the formalities of law, and therefore wills 
are not in all caſes ſubject to the rules of conveyances at com- 
mon law; but then all this “ is grounded on this ſuppoſition, that * P. 153. 
the teſtator has wherewithal to make diſpoſition of. ; 

Let us then conſider, how the law makes a conſtruction in Conveyances 
what comes neateſt to wills; and that is conveyances of land to to uſes. 
uſes, which the ſtatute of 27 H. 8. has executed into poſſeſ- 
ſion. The rules of conſtruction in theſe cafes are the moſt pro- 

rules to be adapted to wills. . 

Wills have been all along conſtrued according to the intent, 
and ſo has the law all along ſupported thoſe conveyances to uſes, 
on the ſuppoſed intention of the party, tho' there thould be ſome 
defects in them. The law has done the tame as to wills; they are 
likewiſe ſupported according to the intention of the party, to ſup- 
ply ſuch little defects as may be in them. 

Now by conveyances to uſes at common law; could any man 
convey an ufe in land which he had not at the time of making 
the conveyance? No, | furely he could not; and that is plainly 
* H h proved 
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proved by a caſe cited at the bar, viz. Yelverton and Yelverton, 
3 Cre. 401. There the father covenanted to ſtand ſeiſed of lands 


which he afterwards ſhould purchaſe, to the uſe of himſelf for 


life, and after to his youngett ſon and his heirs; and afterwards 
he purchaſed lands and died : And the queſtion was, Whether 
the eldeſt or the youngeſt ſon ſhould take? And it was there re- 
ſolved,” that no uſe could ariſe to the youngeſt ſon, being of 
land he had not at the time of the conveyance ; and that is 
grounded on very great reaſon, becauſe he cannot raiſe an uſe of 
land which is not his own ; for if a man that has no right to the 
Jand, can raiſe an uſe of that land, then two at the ſame time 
might raiſe uſes ; for. it cannot be denied, but he that is owner 
of the land, may diſpoſe of it, or raiſe what uſe he pleaſes, and 


that he is the proper perſon on a ſale to declare the uſe, It is 


*P.1 54. 


impoſſible the ſame land ſhould be to the purchaſor for life, with 
remainder to the youngeſt ſon and his heirs, and at the ſame time 
ſhould be to him and his heirs. Theſe would be to make con- 
tradictory & uſes in being at one and the ſame time, as being de- 
clared by different perſons. A ni 

It is allowable indeed in the law, for a man to covenant that 


he will purchaſe lands by ſuch time, and levy a fine thereof, 


Statutes of 
uſes and of 


 aallls. 


the act 32 H. 8. had not wy power to diſpoſe of their lands 


and that the ſame ſhall be and enure to ſuch and ſuch uſes, but 


then the reaſon of that is, that when the land is purchaſed and 


fine levied, the uſe ariſes on the fine, and not on the deed 
made by him before he was owner of the land; and tho' he 


could not declare the:uſe before he had the land, yet the fine by 


relation raiſes the uſe, and the deed made before is only an evi- + 


dence of his intention, that it ſhould be to ſuch uſes, if no uſes 


were declared at the time of levying the fine; for at that time he 


-might declare other uſes; but no other uſes being declared, that 
deed ſerves for an evidence of the intention of the Party, no other 


intention appearing. 

To apply that to this caſe; here is a conveyance by will made, 
whereby land is diſpoſed of, which he had not at the time of 
making the will, and is a diſpoſition to take effect in futuro; and 
ſo was that caſe, a grant and diſpoſition of land, when he ſhould 
purchaſe it, ſo this will cannot be a preſent diſpoſition of what 
he had not, but a declaration how the land ſhould go at his death. 
But it is very plain that the making of the will is the foundation, 
and is an inchoate diſpoſition, fo that if the deviſoc has not the 


land at that time, it will not paſs. . „ 


There is yet a further reaſon why wills ſhould receive ſock 2 
conſtruction as conveyances by way of uſe, and why they ſhould 


imitate ſuch conveyances; becauſe it appears, that that act of 


parliament, of wills, was mace to ſupply the powers of declar- 
ing uſes by mens laſt wills and teſtaments, which they had be- 
fore the flat. of 27 H. 8. of uſes. For tho' the ſubject -befoce 


by 
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by their laſt will, yet they had what was tantamount, which was 
a power to declare uſes by their laſt will; for before the 27 
H. 8. of uſes, which executes the poſſeſſion to the uſe, all the 
lands were ſubject to cui que uſe, and he had a power to de- 
clare the uſes of the land, the truſtees “ had the poſſeſſion, as 
he thought fit, either by deed or will, ſo that in effect he had 
a power of deviſing by will, by declaring the uſes that the 
truſtees ſhould ſtand to, after his death. But when the ſtatute 
of 27 H. 8. came and executed the poſſeſſion to the uſe, then 
the ceſtui que uſe had no longer any ſuch power of declaring the 
uſe as before, becauſe then the nfe and the lands were the ſame 
thing, being united together; and that is the reaſon why this 
ſtatute of wills gave men a power to diſpoſe of their lands by 
will, which was given in lieu of that power which ceſtui que uſe 
had before of declaring the uſes of the land, as he thought fit; 
and therefore there is a great deal of reaſon a will ſhould receive 


the ſame conſtruction. 


P. i. 


But it is objected, that a will is not to be conſtrued accord- Obj-ttion. 


ing to conveyances by deed at common law, becauſe a will is 
no preſent and immediate diſpoſition of land, and is not like a 
deed that takes effect immediately by delivery ; for in ſuch caſes 
a man muſt have the land at that time, elſe it is againſt the 
nature of a grant or immediate gift, to diſpole of what he has 
not, but that a will is another thing. It is only a futuce diſ- 
poſition in caſe the man dies without any other alteration ; and is 
ambulatory, and not compleated or conſummated till his death ; 
and therefore reaſon good he ſhould be able to diſpoſe of the 
lands he ſhould have or purchaſe at any time before his death, be- 
cauſe it does not take effect till his death. 


Now in anſwer to this objeRion, I ſhall diſtinguiſh to what Antwer. 


purpoſes a will does not take effect till death, and to what pur- 
poſes it does take effect from the time of making and before the 
-party's death. Tis true, to many purpoſes a will takes no 
effect till the teſtator's death, but on the other hand, to many 
other purpoſes it takes effet from the time of making only. 
The law does require many qualifications neceſſary to be in the 


teſtator at the time of making the will, which ſhould they 


come at any time after, tho' before his death, would make the 
-will void, and the lands would not paſs thereby. Indeed * as to the 
veſting an intereſt in the deviſee, the law has regard to the death of 
the party only, for no intereſt can veſt in the deviſee as long as 
the teſtator lives; and a will, in it's own nature, is not to pals any 
thing but on ſuppoſition of the teſtator's death; for it is a pro- 
viſion and direction how his lands and eſtate ſhould go when he 
can keep them no longer. Where a man deviſes lands to an- 
other, and the deviſee happens to die before the deviſor, this is 


P. 166. 


a void deviſe, and the lands do not paſs ; for if they ſhould, the 


heir of the deviſce mult take contrary to the intent of the de- 
viſor ; 
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viſor; for by the will he was intended to take by deſcent ; and 
if lands paſs, he muſt now take by garner In this regard 
alſo a man's wife may take by his will, tho' ſhe cannot take by 
any conveyance at common law; for the will not taking effect, 
in point of transference of an intereſt, after the huſband's death, 


ſhe is in nature of a ſtranger, and fo the land will well paſs to her ; 


and in many other caſes of this nature, which I could mention 
it neceſſary, a will takes no effect till the death of the teſta- 
tor. | 

But when you conſider another thing neceſſary to make a 
will good, as a neceſſary qualification in the teſtator, which is 
the power and capacity of diſpoſing by his will, there I take it 


the Jaw regards the time of making the will; and as to the 


power of diſpoſing lands by will, that conſiſts of ſeveral parti- 
culars. As, PP 

1. To enable the teſtator to diſpoſe by will, or any other way, 
the law requires he ſhould have an intereſt in the thing he is to 


diſpaſe of; and if he has nothing in the thing to be. diſpoſed 


TP. 13%. 


of, how can he be ſaid in any ſenſe to have a power of diſpoſ- 
ing itt | | & 2 | 
2. The teſtator muſt not only have an intereſt in the thing 
deviſed, at the time of making the will, but muſt have a diſ- 
poſing mind too; he muſt have ability and capacity, in point of 
diſcretion and underſtanding, as a rational man, and theſe two 
qualifications are neceſſary to make up the power of diſpoſing ; 
and this power muſt be perfect and compleat, at the time of 
making the will ; and none of thoſe qualifications coming after, 
tho' before * the death of the teſtator, will make this power 
good, and the will effectual in the law; theſe are perfonal qua- 
lifications, and muſt be had at the time of diſpoſing, and will 
be too late to come after. | | 
Now as to the qualification in point of diſcretion ; if a man 
be non compes, and not in his right ſenſes at the time of making 
his will, tho' he afterwards, never ſo long before his death, be- 
comes a man of underſtanding, and ſound judgment and me- 
mory, yet the will is a void will, and will by no means be made 
good; becauſe he wanted the diſpoſing power at the time of 
diſpoſition, which was the time of making his will. So the law 


is the ſame of a feme covert; if a married woman makes a 


will, tho' ſhe becomes a widow and unmarried before her death, 
yet ſuch is a void deviſe without republication ; for the law here 


regards the time of making only. . So it is in the caſe of an in- 


ſant z if he makes a will, tho' he be of age, nay tho' never ſo 
old, when he dies, yet it is a void deviſe; becauſe he had not 
diſcretion, -nor a diſpoſing mind at the time of making ; for it 
is that which the law regards in theſe caſes, and not the time 
of the death of the teſtator. 

| een 1 = Then 


— — 
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Then as to the other part or neceſſary qualification, which 
goes to the power of diſpoſing, which is ownerſhip of the land; 
the law requires that to be compleat at the time of making the 
will. Conſider as to this point, the law is very ſtrict that the 
teſtator ſhould have a diſpoſing power at the time of making the 
will; for it is ſo far from allowing a ſubſequent power, by ac- 
quifition after, to make the will good, that the law requires a 
continuance of the ſame intereſt, that the deviſor had at the 
time of making the will, to remain unaltered, even to the time 
of his death; for that any, even the leaſt, alteration of this inte- 
reſt, is an actual revocation of ſuch will: As where there is a 
tenant in tail, and he makes a will and deviſes theſe lands away; 
now tho' he has an inheritance in theſe lands, and they are his 
own, and he could diſpoſe of the abſolute inheritance and fee- 
fimple by fine and recovery, yet if after the making ſuch * will, 
at any time before his death, he ſuffer a recovery to him and 
his heirs, and alters the eſtate from a tail to a fee, this is ſo far 
from making his will good, that it is an actual revocation of the 
will, yet he was owner of the land when he made the will, and 
is no more now, but only the eſtate is altered, and he has now 
another ſort of fee. Nay the law is till ſtricter; as where there 
is tenant in fee-fimple; and he deviſes his lands away to another, 
and after that, and ſome time before his death, makes a feoff- 
ment of theſe lands to another, to the uſe of himſelf and his 
heirs ; tho' this to ſome purpoſes is no alteration, for he is ab- 
ſolute owner of the eſtate as before, yet this does not make the 
will good, but is a revocation thereof; and fo it was adjudged 
in the-caſe of my lord Lincoin, tho' ſo ſmall an alteration was in 
the eſtate, Th TIN of | 
© Now this ſhews the law requires the teſtator ſhould have a 
compleat power of diſpoſing at the time of making the will; and 
that that power and intereſt, he had at that time, ſhould conti - 
nue, and be the very ſame at the time of his death. | 
Now if the law will not allow any the leaſt alteration of eſtate 
from that which he had at the time of making the will, but will 
rather work a revocation and deſtruction of that will; I do not 
ſee how the teſtator's purchaſing after can work here to make 
the will good, when he had nothing at all, no intereſt in or 
to the land at the time of making the will: This is a far greater 
alteration than from a tail to a fee, or from one ſort of fee to 
another. For this is an acquiſition of a new right and à new 
power; it is totally a new. intereſt purchaſed after making the 
will, when he had neither right or intereſt at the time of the 
will, which can never have effect to make this will good. 80 
that as to the power of diſpoſing of lands by will, the law re- 
quires the deviſor to have this power compleat and entire, both 
in regard of the eſtate and intereſt to be diſpoſed of, and in 
regard of the teſtator's underſtanding and diſcretion, which are 


1 1 a neceſſary 


— — 
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geceſſary to be had at the time of * making the will; and theſe 
things, tho' they happen afterwards, tho' never ſo long before 
his death, yet they come too late to make the will good. 80 
that if this act of wills were now de novo to be conſtrued, it 
would receive this conſtruction, that a man's having lands, ſo as 
to give him a power to deviſe them by will, by virtue of the ſaid 
act, muſt be meant, having thoſe lands at the time of making 
his will, and not at the time of his death only. 

But then in the ſecond place, this being a law made a long 
time ago, has received many uniform determinations agree- 
able to this conſtruction: This ought to be of great conſideration 
always, that the law may be certain, when there have been ſo- 
lemn determinations after long debate, and an acquieſcence un- 
det them; and when accepted and received as a rule of property, 
tho' ſome ſhould not be ſatisfied in their private judgments, were 
the matter to be newly reſolved, it is but reaſonable we ſhould 
acquieſce and determine the ſame way, to prevent greater miſ- 
chiefs which might ariſe from the incertainty of the law. Now 
there have been ſeveral ſolemn reſolutions, and acquieſcence 
under them, that a man cannot diſpoſe of lands before he has 
r. | | | 
As to the caſe of Brett and Rigden, I do not think that to be 
a determination of this point. That caſe was no more than 


this: A man bad lands in a certain pariſh or place, and made 


his will, and gave away all his lands in that pariſh, and after- 
-wards, ſome time before his death, purchaſes other lands in the 
ſame pariſh; and the queſtion was, Whether theſe new purchaſ- 
ed lands ſhould paſs or not? And held they would not, But 
that judgment was not grounded on this queſtion, Whether the 
teſtator could deviſe lands he had not? But whether the words 


of the will, in point of intention, could extend further than to 


_ hoſe lands he had at the time of making the will, there being 


. P. 160. 


in that will no future words, not declared intention, of paſſing 
any lands he ſhould purchaſe in futuro? That judgment went 
rather on a ſuppofition that the intention of the teſtator was ſa- 
tisſied, in paſſing thoſe lands the teſtator had at the time of mak- 
ing the will; * for there being no future words in the will, it 

might be the intention of the teſtator that the deviſee ſhould 
have the lands he had at the time of making his will, and his , 
heir have the new purchaſed lands by deſcent. But there are 


ſome caſes in point with this: As Butler and Baker's caſe in the 


third part of my lord Cotes reports, and Leonard Lovers's caſe in 


| the tenth report of my lord Coke; they go expreſsly on the word 


having at the time of making the will; and this has been all 
along taken as the rule; and all people ought to acquieſce 
therein, being ſo often and fo ſolemnly in this manner determin- 


And 


22 
ö 
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And now I come to the ſecond matter on which this cafe de- 
pends, and that is the cuſtom. 

Whether, tho' it ſhould be allowed, that by a will a man 
cannot diſpoſe of lands which he had not at the time of making 
the will, and which he purchaſed afterwards, yet whether ſuch 
deviſe may not be by ſuch cuſtom as is here found? And whe- 
ther ſuch cuſtom will not make this deviſe good ? And I am of 
opinion it will not, 

The cuſtom found is no more than that gavelkind land may 
be deviſed by will in writing: Eut there is no ſuch cuſtom found, 
as that a man may deviſe gavelkind land that he had not, but 
only that gavelkind is deviſable. 

If it be a reaſonable conſtruction of the act of wills, that to 
enable a man to deviſe, he. ſhould have the land at the time of 
making his will, why ſhould not this cuſtom be ſo expounded, 
ſince the cuſtom is only to enable a man to deviſe land; if it be 
a reaſonable conſtruction as to common ſocage lands, why not 
as to pavelkind lands, fince there is no more particular in one 
caſe than the other. And the rather becauſe all cuſtoms, which 
are againſt the common law of . Eng/and, ought to be taken 
ſtrictly, nay very ſtrictly, even ſtrifter than any act of parliament 
that alters the common law. 

it is a general rule, that cuſtoms are not to be enlarged, beyond 
the uſage 3 becauſe it is the uſage and practice that makes the 


law in ſuch caſes, and not the “ reaſon of the thing, for it cannot * P. 161. 


be ſaid that a cuſtom is founded on reaſon, tho' an unreaſonable 
cuſtom is void; for no reaſon, even the higheſt whatſoever, would 
make a cuſtom or law; ſo it.is no particular reaſon that makes 
any cuſtom law, but the uſage and practice itſelf, without regard 
had to any reaſon of ſuch uſage; and therefore you cannot en- 
large ſuch. cuſtom by any parity of reaſon, fince reaſon has no 
part in the making of ſuch cuſtom. 

Now in conſtruction of acts of parliament it is otherwiſe, and 
there is a greater latitude allowed in them; and the reaſon that 
induced the law-makers to make ſuch acts, to take away the 
common law, may be and is uſually urged in making conſtruction 
of them. Therefore in doubtful caſes we may enlarge the con- 
ſtruction of acts of parliament, according to the reaſon and 
ſenſe of the law - makers, expreſſed in other parts of the act, or 
gueſt, by conſidering the frame and deſign of the whole. But 
it is not ſo in the caſe of a cuſtom, becauſe not founded on any 
particular reaſon ;- for the reaſon of the common law is againſt 
it; but the law allows uſage in particular places to ſaperſede 
the common law, and is the local law, which is never to be ex- 
tended further than the uſage and practice, which is the oY 


thing that makes it law, 
.. Now 
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Now there is nothing here found of a uſage to deviſe lands 
Which a man had not, or which he ſhould afterwards purchaſe ; 
azad we muſt not enlarge this cuſtom to deviſe lands, which the 

deviſor had not at the time of making the will, which is beyond 
a reaſonable conſtruction ; for tho' it be Jawful and cuſtomary 
to deviſe lands a man has, yet it does not follow, that by the 
ſame reaſon a man may deviſe the lands he has not, for it is on 
different conſiderations; becauſe the common law enables a man- 
to diſpoſe of what he has ; but there is not the ſame parity of 
ceaſon, that cuſtom ſhould enable a man to diſpoſe of what he 
had not; nor did it ever give a man leave to diſpoſe of what he 
had not, it being a thing againſt reaſon, that any man' ſhould 
P. 162. have a right to * diſpoſe, when he had not the thing to be diſ- 
poſed of, therefore it ought: not to be carried in parity of reaſon 
further in a cuſtom, which ought to be conſtrued more ſtrictly 
than it would be at common la“). | 
But then it is further objected, that this cuſtom is a general 
power of diſpoſing, as far as a man may, his goods and chattels 
at common law, which he may deviſe, in manner as is contend- 
ed the lands ought to go in this caſe. For it is ſaid, they ſay, 
in Fiizberb. Nat. Brev. That this cuſtom of gavelkind land is to 
_ deviſe lands tanguam bona & catalla.. But ſurely theſe words do 
not prove that gavelkind land, by ſuch cuſtom, may be diſpoſed 
of to all intents and purpoſes, as goods and chattels: There is 
moſt certainly a great deal of difference between a deviſe of lands 
and a deviſe of goods and chattels; goods and chattels were al- 
ways taken to be teſtamentary things. If a men make a will, 
the law gives all his goods and chattels and perſonal eſtate to 
his executor ; by his being named executor, he has a right to all 
the perſonal eſtate; and if a man makes no will, the ordinary 
did diſpoſe of the inteſtate's eſlate, till the ſtatutes for granting 
adminiſtration were made; ſo that as to the perſonal eſtate, the 
law did appoint no perſon who ſhould take in ſucceſſion as to 
that, unleſs the teſtator did diſpoſe thereof; but as to lands, the 
law has appointed the heir to repreſent the anceſtor, and to ſuc- 
ceed him in his inheritance ; therefore lands ought not to go 
* from the heir, to whom the law has given them, otherwiſe than 
as exprelsly deviſed from him to ſome other.. 
And tho the teſtator does diſpoſe of his goods and chattels 
dy his will to legatees, yet they all paſs to the executor, and he 
has them in the nature of a truſtee; and he alone has a title in 
law to them, and nothing paſſes to the legatee; nor can any 
legatee take any thing deviſed to him until the executor do aſ- 
ſent; ſo that this in effect amounts to no more than a direction 
to the executor how he ſhall diſpoſe of his teſtamentary eſtate, 
when debts and funeral expences are paie. 
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* Teſtaments of goods and chattels are by the civil law, and ® P. 163. 
of eccleſiaſtical conuſance, and ſubje to the rules of the Spiri- 
tual Court, and to be governed by their law; but as to lands 
nothing enables a man to take but the common law, and the. 
heir is in by deſcent, as being the perſon appointed by the com- 
mon law to ſucceed and repreſent his anceſtor ; and if lands are 
deviſed away by a will from the heir, they paſs immediately by 
the will to the deviſee. So that there is a mighty difference be- 
tween a diſpoſition of Jands, and of goods and chattels. 

The caſes cited at the bar to maintain this deviſe were Brook. 
1 5. tit. Deviſe, Fitzh. Abr. 17. and Statham's Abr. 11. the ſame 
title; and theſe were preſſed as authorities in point. 

All theſe caſes are 2 on the year- book of the 39 H. 6. 
I have looked into that book, but that does not by any means 
warrant any ſuch opinion, for the principal caſe was no more 
than this: A man deviſed land, and was after that diſſeiſed, and 
then died; the queſtion there was, Whether it was a good will, 
becauſe he did not die ſeiſed? And their opinion ſeems to be, it 
was not a good will, becauſe he did not die ſeiſed. And then 
the book ſays, but ſuppoſe a man ſhould, after making his will, 
purchaſe land; and there is no reſolution as to that, but only a 
guare. So that theſe books are only collections and inferences 
upon the 39 H. 6. which warrants no ſuch thing, but rather the 
contrary ; eſpecially if it be conſidered this cale muſt be on a 
cultom to deviſe, becauſe long before the ſtatute of wills. 

And therefore, for theſe reaſons, I think the plaintiff ought 
to have his judgment. 9 


* Mayor of London ver/us Mackreith. *P. 164. 


(5. RR OR out of the Common Pleas; the cafe was this: In what cafe | 
The mayor of London brought an action on the caſe on a þ boch mY 
by-law, in the Sheriff's Court in London, and had judgment; the and — ** 
defendant brings a writ of error in the huſtings, according to the 1 Salk. 396, 
cuſtom of London, and was bound in a bond to the mayor to Hole 596. 
proſecute it with effect; upon which bond the mayor brings 
debt in C. B. and at laſt it comes by writ of error into B. R. 
where the only queſtion was, Whether the defendant 'was oblig- 
ed to proſecute the writ of error in the huſtings, the mayor 
being judge of that court, and ſo make him both judge and 
2arty, 
N This caſe was 'twice argued the laſt term; and now the court 
gave their opinion, 
Holt Ch. Juſt. ſaid, the writ of error would not lie before the 


mayor himſelf, becauſe he was party, and ſo the bond void. 
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Powell contra. He agreed, that regularly a man cannot be 
judge and party; but in caſes of neceſſity he may: As if a real 
action be brought againſt all the judges of C. B. But this caſe 
differs from that, for the huſtings may be held before ſix alder- 
men, without the mayor, and then it ſhall be intended that the 
mayor was abſent, becauſe it does not appear of record. If the 
plaintiff in his replication had replied, that the mayor gave the 
Judgment, I ſhould have been of another opinion; and it r 

not appear that the mayor is a neceſſary part of the court. 

Pewis and Gould were of the ſame opinion, that the writ of 
error was well brought, and ſo the bond good ; and the Jadg- 
ment om thereon in C. B. affirmed, 


9 P. 165. : 5 | * n ve: us Aptley. 


Seſſions can- 6% ” WAS moved to quaſh an order of ſeſſions, for re- 


not diſplace + 
n mau moving the keeper of the houſe of correction; it 


2 Hawk. P. C. being to diſcharge him for divers and ſundry crimes, not ſpecify- 


134 ing what crimes in particular; and 'twas ſaid, that place is not 
at the will of the Juſtices, neither by the common law, nor by 
the ſtatute. 


Curia. The juſtices katy power to turn bi out fre miſbeha- 
viour, but not arbitratily ;zithey ought to have fpecified the cauſe 
in their ber! awed twas th adv quaſhed, - 


Anonymous. 
IndiAment. (5.) N TE; In this term, upon the motion of Mr. King. 
20 . two indictments were quaſhed ; becauſe in the caption 


quathed. t was ſaid, per ſacramentu' duedecim proboru & legaliu' pro burg 
2 Hawk. P. C. grædict, inſtead of burgi prædicf ; ſo that it did not appear they 
?" _ were of the burtough, | | : | 


* Eaſter Term, 1708. * 


7 Annz Reginz in B. R. 


* — 


Queen verſas Wrightſon. 
(1.) 1 H E defendant was indicted for ſaying of Sir Ro- moms : | 


land Winn, who was a juſtice of peace, theſe words, i f 
Sir Rowland Winn i feol,- an afs and a coxcoms), — of 
for making fuch a warrant, and under/lands, no more Peace. 
how to make a warrant than a flick-head; and the defendant being — 7 
found guilty on the trial, moved in arreft of judgment. | Shaftoe) 195. 
Mr. Salkeld for the defendant argued, that theſe words are not 3 _ 
indictable, for that they only concern the perſon of the magi- 8. G. * 
ſtrate, and not the government: Indeed if one reflects on a ju- 
ſtice of the peace, either for his office or his honeſty, tis a 
queſtion whether an indictment lies; but this cenſures only this 
particular act. Beſides it does not appear what the warrant 
Was. 
Mr. Eyre for the queen argued, that the indictment was main- 
tainable ; for tho" this does not reflect immediately on, the go- 
vernment, yet the government is obliged to maintain the inſtru- 
ments of its authority: Beſides the words cenſure him in the 
execution of his office, viz. as a magiſtrate, Hutton 131. Cro. 
Car. 503, 3 Med. 139. This is not like treflecting on an offi- 
cer in a corporation; for one is by commiſſion immediately from 
the crown, the other by election; the one reflects on the pub- 
lick government, the other on the corporation only. 
* This being argued ſeveral times, the court gave their reſolu- * P. 167. 
tions this term, that the inditment did not he. 
Holt Ch. Juſt. ſaid, he knew no caſe like this, but the Q»2en 3. 1d. 139. 
and Darby. Indeed words ſpoken in diſparagement of a juſtice's — — 
parts is a breach of good behaviour, but not indictable: Beſides S. C. 
the indictment does not ſet forth, that this was a legal warrant; 
it ought to appear to the court, what ſort of a warrant it was; 
for if it was a fooliſh warrant, or of a matter whereof he had 
no cogniſance, it was lawful to ſay ſo. The words, perhaps, 
may be true, and juſtices of peace are not beyond cenſure. 


2 
Pawell 
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Poxwell the ſame; and ſaid, If the words were not indictable, 
they were much leſs actionable; and Powers and Gould agreed. 
And in this caſe were cited by Helt Ch. J. 3 Keb. 492. 2 Rell 
Abr. 78. 4 Tf. 181. And the caſe of Sy for abuſing the 
mayor of Saliſbury. | Gs OR | 


Queen wver/us Buſheir, 


Inditment (2.) N indictment on 1 R. 3. c. 3. whereby 'tis enacted that, 
25 4. 3; If any one out of the King's obeiſance, exerciſe any trade. 
Str. 988, Here, they ſhall forfeit their goods and chattels ; and in the indict- 

ment it was, non natus infra regnum ; which may be, and yet be 


within the Queen's obeiſance; and therefore it was quaſhed. 


» 


Turton ver/us Prior. [Holt ad/enr.] 


Arai of {$) N action brought againſt en attorney of C B. who 
C. B. their was in cuſtody of the marſhal of the King's Bench, 
privilege. at the ſuit of another; and in this action they declare againſt him 
2 Roll Abr. , f | 

274, 275 in cuſtodia mareſcalli, . 1 : ; | 
Lutw. 28. The defendant pleads his privilege, as an attorney of C. B. 


| was Raym. that he ought not to be ſued in B. R. and the plaintiff replies as 
12 Mod. 102. follows: a) | 


Replication Et prædictus Robertus dicit quod prædictus Arthurus ad idem 
* vr of placitum ſuum de privilegio, prædictæ curiæ dominæ reginæ de banco, 
hat ahbe modo ſuperius e admitti non debet; quia dicit quod ante 

time of ex- diem exhibitionis prædictæ billæ ipſius Roberti verſus prædictum 
een fog Arthurum, ſcilicet 239 die Octobris anno regni dictæ dominæ 

ill, the deft, teginæ nunc ſexto ſupradicto, quoddam breve diaz dominæ re- 
2 _ ginæ, de habendo corpus predicti Arthuri, e curia ipſius dominæ 
mahl under reginæ Coram ipſd domina regina emanavit (eadem curia apud 
an hab. cr. Weſtmonaſterium in comitatu Middleſex tunc exiſtente) vice- 
eum cauſd. comiti Middleſex directum; per quod quidem breve eadem 

domina regina prædicto vicecomiti Middleſex præcepit, quod 
corpus ipſius Arthuri Pryor, in pritona ipſius dominæ reginæ ſub 
cuſtodia ſua detentum, ſub ſalvo et ſecuro conductu, una cum die 
et cauſã captionis et detentionis ſuæ, quocunque nomine idem 
Arthurus conſervetur in eadem, haberet coram dilecto et fideli 
ipſius dominæ reginæ Johanne Holt milite, capitale juſticiario 
dictæ dominæ reginz, ad placita in curia ipſius dominæ reginæ 
coram  ipſa regina tenendum aſſignato, apud cameram ſuam 
ſcituatam in Serjeant's Inn, Chancery Lane, London, immediate 
poſt receptionem iſtius brevis, ad faciendum et recipiendum ea om- 
nia et ſingula que idem capitalis juſticiarius dictæ dominæ reginæ 

de eo adtunc et ibidem conſideretur in ea parte; et quod haberet 


(a) The replication in this caſe is now firſt publiſhed, from the MS. of Mr. Lutzvyche. 
 tbidem 


—— ene en errant nn en net — 
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ibidem tunc breve illud. Poſteaq. ſcilicet 13? die Novembris, 
anno regni dictæ dominæ reginæ nuac ſexto ſupradito, Benjami- 
nus Green Armiger et Carolus Peeres Miles, tunc Vicecomite 
Middleſex exiſtent', prædicto Johanni Holt militi, capitali juſti- 
clario dictæ dominæ regitiz ad placita in curia ipſius dominæ re- 
ginæ cotam ipſa regina ut ptæſertur tenendum aſſignato, breve 
de habendo corpus prædicti Arthuri retornavit; et per quan- 
dam ſchedulam eidem brevi annexam certificavit, quod ante ad- 
ventum iſtius brevis ſellicet decimò die Novembris, anno regni 
dictæ dominæ teginæ ſexto pra dicto, Arthurus Pryor generoſus, in 
dicto brevi nominatus, captus fuit peripſum ptæfatum vicecomitem, 
et in priſon diaz domina reginæ ſub cuftodi2 ſuituncdetentus fuit, 
virtute brevis de capias, retotriabilis corath juſticiariis dictæ dominæ 
reginz apud Weſtmonaſterium, a die ſancti Martini in quindecim 
dies, ad reſpondendum Edwardo Holt generoſo de placito tranſ- 
greſſionis, ac etiam in placito tranſgreſſionis ſuper caſum ſuper 
aſfumptionibus, ad dammum ipfius Edwardi gol. quodg. tunc 
detentus fuit etiam virtute ville Middleſex, tetornabilis coram 
did domina regina apud Weſtmonaſtetium die Venetis proximz 
poſt quindenas ſancti Martini, ad reſpondendum Johatini Filks 
de placito tranſgreſſionis at etiam bilke pro 300. ſuper aſſump- 
tionibus: Quodq. idem vicecomes corpus ge Arthuri tunc 
paratum habuit. Ac ſuperinde prædictus Arthurus, vittute præ- 
dicti brevis de babendo corpus, per prædictum vicecomitem 
Middleſex, coram Hentico Gould thilite uno jaſticiatorum dictæ 
domine regine ad placita in prædicta curid iphus dominæ reginæ 
corach Ipii regins tenendam aſſignato, apud cameram fuam 
ſcituatam et exiſtentem in Serjeant's Inn ptzdi&- i Chancery 
Lane, London, in parochia Sancti Dunſtani in occidente, in 
warda de Farringdon extra, eiſdem die & anno ultime men- 
tionatis, ductus exiſtens, adtune et ibidem per eundem juſti- 
ciarium commiſſus fuit cuſtodiæ mareſchalli mareſchalliæ dominæ 
regine coram ipſa regina, oneratus in eeeutiene pro daminis 
pradictis ac etiam in ſeperalibus cauſis ia, pto vibus per 
vioecomitem prædictum ut prefertur Ss fff; Prout per 
bteve de habendb corpus prædictum, retornum de, et ett. 
miſſionem prædicti Arthuri, in prædictà curia dias domine re 
ginæ coram ipla regina, (cadem curia apud Weſtmenaſterĩum in 
comitatu Middleſex prædicto exiſtente) de records femunentes 
liquet et apparet. Virtute cujus quidem commiſfemts, WI 
liemus Broughton armiger (adtone et adhud mareſchaltus rharef- 
challiæ preditz curiæ domine regiuæ coram ipſa feginã eriſtens) 
prædictum Arthurum in euſtoth@, in executiee ad fectarm 
ptædicti Edwardi Holt pro prædictis 314. ac pro defectu manu- 
captorum ad ſectam ptædicti Edwardi Holt et Johannis Filks 
in ptædictis ſeperalibus aliis actionibus, tunc et ſemper poſtea in 
ſalvdl et ara cuſtodia habuit et detinuit, et adhuc habet et 
detinet. Ipſoq. Arthuro, fic priſonario in cuſtodia prædicti 

| LI mareſ- 


— 


—— 


— 
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mareſchalli mareſchalliæ, prædictæ curiæ dictæ dominæ reginæ 
coram ipla regina, in executione ac pro defectu manucaptorum, 
ut prefertur remanente et exiſtente, ipſe idem Robertus 24* die 
Novembris, anno regni dictæ dominæ reginæ nunc ſexto ſupra- 
dicto, et non antea, exhibuit hic in curia verſus prædictum Arthu- 
rum billam ſuam prædictam: et hoc paratus eſt verificare, unde ex 
quo predictus Arthurus, fic priſonarius in executione in falva et 
arctã cuſtodia exiſtens, aliqua negotia ligeorum dictæ dominæ re- 
ginz in prædicta curia de banco, ut eorum attornatus, proſequi ſeu 
defendere non poteſt, idem Robertus petit judicium, ſi prædictus 
Arthurus ad placitum ſuum prædictum habendum, privilegii præ- 
dictæ curiæ dictæ dominæ regine de banco pro attornatis ejuſ- 
dem curiæ, modo ſuperius ut prefertur placitatum, admitti debeat 
&c. et quod prædictus Arthurus ad prædictam billam ipfius Ro- 
berti ulterius reſpondeatur. Will. Hale, 


To this replication the plaintiff demurred ſpecially, and aſſigned 
the following cauſes : Quod non apparet per replicationem præ- 
dictam, quod prædictum breve de habendo corpus, in replicatione 
illa mentionatum, impetratum fuit ad requiſitionem vel aſſenſu 
prediai Arthuri; ac etiam quod prædidla replicatio eſt minus 
juſta, et caret forma, &c. _ | | Tg 

The defendant joined in demurrer; and on argument the 
laintiff s counſel contended, that they might declare againſt the 
defendant in B. R. becauſe he was actually in cyfodia mar. But 


P. 168. the court directed that the defendant “ ſhould be removed by 


Habeas corpus to the Common . Pleas, and that an action ſhould 
de brought againſt him there. | 


starr ver/us Rookby. _ 


— Nh 5 for not repairing of fences; and the plain- 


tiff declares guad omnes tenentes & occupatores uſed 


Fa. F. to repair them; which the counſel for the defendant faid 
8. C. could not book oc becauſe they could not lay the cuſtom for 
ci 
45 


ited 4 Med. Stroud and Bitt's caſe z Yelverton 
75. C. Eliz. 45. | "3M | 

The counſel on the other fide ſaid, that /enentes may preſcribe ; 
and cited Cro. Fac. 665. Book of Entries 140. and ſaid that, this 
way of pleading is uſed more now than formerly, and this is after 
judgment by nibil dicit. But the court ſeemed to incline that 
the preſcription was not ſufficiently laid. | 


Queen 
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Queen verſus Lord Griffin. [ Holt ad/enr.] 


(8. oF” HE lord Griſin being brought by habras corpus to the No counſel 
Queen's Bench, upon his outlawry, defired counſcl — _ 

to take exceptions to the ſaid outlawry. | * 
But Powell (Halt Ch. JI. being abſent) denied it, and ſaid, that See the far. 

tho' the ſtatute gives counſel in high treaſon, at the trial, yet 7. 2 

none is to be allowed after an outlawry ; except the priſoner © 

ſhew ſome particular exrer on which the court may aſſign him 

counſel ; but the court is his counſel, and will do him juſtice, 

and on that execution was ordered to be awarded by rule of 

court; the Solicitor General then moved that ſome time might 

be pronounced, which he ſaid the Ld. Ch. J. Halt told him was 

moſt proper. But the court ſaid the practice had been other- 


wiſe ; and directed that a rule. ſhould be awarded quod fiat exe- 
cutio generally. 


* Billingſworth verſus Spearman, &c. * P. 169, 
| | | Helt Ch. ]. 
(6.) A* action of debt was brought againſt the defendants, phy pro 7" 
whoſe wives were aſſignees of the term; it was ticesincourt, 
brought only againſt the huſbands, to which declaration there pebt agai 
ay a A 47 5 | 1 — end 
ir Edward Nortbey pro def ſaid, The wives ſhould have been bn. 
joined in this args that the authorities were expreſs, 8 
That if a leaſe be made to baron and feme, during the coverture, — 4 
ſhe muſt be joined ; which is a ſtronger caſe than the preſent ; 2 
2 H. 4. 19. for here the right is only in the wife; and the huf- 1 Sid. 266. 
band has no intereſt but in her right. In waſte, if the wife be 
tenant for years or life, the action muſt be brought againſt both, 
tho' the huſband only do the waſte. Cro. Elia. 356. And he 
ſhall not be chargeable in this caſe, by reaſon of taking the pro- 
fits. Indeed when the title is not known of the landlord, | rm 
facie taking the profits is good evidence ; but not if it be ſhewn 
that there is an under-tenant by leaſe, &c. 
Whitacre pro Quer' cited 26 Ed. 3. 64, 562. 1 Roll Abr. 10 
H. 6. 11. F. N. B. 121. Keiko. 125. 4. Ray. 6. 1 Lev. 25, 26. - 
- Holt Ch. J. If the huſband be ſeiſed of land in right of his 
wife, which is charged with a rent- charge, the action for the 
rent- arrear ſhall be brought againſt the huſband only; but that 
differs much from this caſe, or that is by reaſon of taking the 
profits, for the rent is the profits of the land. Then he found 
a fatal fault, viz. That the aſſignee of the term had made an 
executor, who deviſed the tenements to the wives of the defen- 


dants, which could not be. x 
; Powell, 
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Powell. This action is brought againſt them as aſſignees, in 
_ of the intereſt in the term; and differs widely from the 
of a rent-charge; for that is only in reſpect of taking the 
| par Pay 
P. 170. Phe Judgment was given on the laſt fault of the deviſe by exe- 
cutors ; upon the opening of which point, Holt faid, he thought 
an executor could not wave a term: For if he accepted part of 
the executorſhip, he muſt accept the whole, as "he ſtands im- 
powered by the will. 
Powell, If the rent be more than the term, be may der it 
ſpevially, and pray that he may be charged no er WER than 
in che Abe. Sed Holt contra. 


vn 


Bogen. e Haynes,” 
Debt on bail- 69 pea: upon a bail- Bond, as aſſignee of the ſheriff of 
+1 noe j Suſſer, according to the late act of parliament; and 


ſigned. declared generally, without ſhewing the matter ſpecially, that it 

P was a ſheriff's bond, which by«be late act is aſſignable; to which 

Ta there was a demurrer. 

e Et per cur. It ſhould have "oY ſhewn that it was a bond 
... afſignable ; and when Mt. Sa/teld found the © inion- of the 

+2, _ againſt him, he prayed to de/continue, which was granted, 

ae e das on payment of coſts. 


| "i part . Welſon. 

2205 ax 3G e 
r „A* «Qin of covenant. was brevghs on an ewe: 
0 _— -to-refer. all matters in difference to an arbitration; 
3 to Jifferedbe aroſe about 4 certain demand, and the — 

rm. awarded 500. to be paid, ind general releaſrs tb he given. 
79 *Dwas argued, That tha no expreſs! words were in the cove- 
nant, that the defendant ſhould: perform, yet it ſhould be good 
dy implication. Dyer 216, 217% 97805 82. 1 Roll Abr. 7. pl. 
13- Allen 69, 70. 1 Leu. 113. 1 84. 160. 1 Ventr. 69. 
Butw. 57 5. For wherever there is an equitable ir it is ſuf- 
ficient to ſubmit to an award. T. Jones 1 58. | 
- Hole Ch. J. The very teferring a/thing to arbitration is a. A- | 
* P. 171, tual undertaking; that each: party ſhall perform * his part of the 
award; for otherwiſe it cannot be ſaid to be referred. Cannot 
ont who: is a firanger covenant; that a third perſon ſhall perform 
the award between A. and B.? This indeed cannot bind the man 
tu a performance; but. it will be a breach of the other's. bond. 
Ha man aſſigus a bond, and after wards brings an action there- 
on in N own n this is a breach of the agreement: For the, 


4 „ 
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very aſſignment imports a covenant, that the aſſignee ſhall bring 
the action, in the aſſignor's name, and recover, and have the mo- 
ney to his own uſe. Antiently, if an award was made to pay a 
ſum, this might have been pleaded in bar, tho' without fatisfac- 
tion; becauſe the law gave an action of debt for the money upon 
the award, and ſo a remedy. And tho' that law be now altered, 


yet now, Shan two perſons ſubmit to an award, this amounts to 
mutual promiſes. 


Inter Oakham and Whittleſea Pariſhes. 


9.) A* order was made by two juſtices to remove a poor man, Order of ju- 
except be finds ſecurity to be allowed by them, (i. e. the ne 

two juſtices, ) ws Mr. Page excepted thereto for that reaſon ; l. 

and alſo, that it did not ſay, he was likely to become chargeable, Burr. Set. 

or, that he came there to ſettle, not having 101. per annum. Ca. 76, 585. 

Holt Ch. J. they cannot make a conditional order; or, that in 

caſe. he does not find ſecurity, then to remove him, For an or- 

der of remoyal is an adjudication, and ought to be abſolute, And 

they have nothing to do with the ſecurity, for that belongs to the 


pariſh, and is not to be allowed, or diſallowed, at the juſtices 
- diſcretion: 


Then Mr. Raps ae to ſet fide the e by which Certiorari. 
the order was removed, becauſe in the order the town was ſpelbd “ ince. 
| Oakham, but in the certiorari Okeham. 


Sed non allacatur; and * certiorari was cookim 'd. 


* Queen verſus Jay. kin! „P. 172. 


(10.) . the beginning of this term, a writ of certicrari was Certiorari 
uaſhed ; becauſe it was directed jufticiariis ad pacem dualhed. 
Aſignat, omitting the words ad conſeruandum. 


Queen ** Alkyns. 58 


(1 we order of two juſtices was on the father of a baſthed- Order of ba- 


child, that he ſhould pay 17. 64. per week from the . 
time of the birth of the child till it be ten yeats old, and then unn. 


tainty. 


to pay 84. for the putting it out apptentice; Was obje&ted, that 1 Ventr. 48, 
the order was not according to the ſtatute; for tis uncertain 210, 336. 


whether it will be chargeable ſo long as till ten years old. It i Mod. 20. 


ought to have been, To pay ſo much, Sc. ſo long as the child is _ 12 
u. Chargeable to the pariſh. Which the court agreed; _ thete- ** 478. 
fore quaſhed the order, See The Queen v. Collins. 


| M m a Queen 
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Queen verſus Digg. 


Writs of ex- (12.) M R. Page moved to quaſh a writ de excommunicato 

cen cap | capiendo. His firſt exception was to the /ignificavit 

| n upon the excom cap. That it did not therein appear, that the 

Law, tit. perſon was commorant in the dioceſe. Moor 466, 467. 2dly, That 

Excommunt- jt does not appear there were forty days between the excom and 

the fgnificavit 3 that ſo the party may reconcile himſelf to the 

| church before the excom capiend iſſues. Cro. Car. 82. The 

feenificavit is recited in the excom. capiend. This writ is return- 

able here, and after it is ſo returned, this court may well quaſh 

it, if it be a bad writ ; but before it is returned here, the > 90 

cery upon motion, if it be a bad writ, is to grant a ſuperſedeas to 

it. As to which the court ordered precedents to be ſearched. A 

* third exception was, That it did not appear, that the excom- 

FP. 173. munication ® was fince the laſt general pardon. Which excep- 
tion the court ſeemed to allow. 7B e 


R. Pengelly alſo moved to quaſh an excom' cap' ; For 
| that it did not appear in the writ, that the crime 
alledged was of eccleſiaſtical conuſance. Raymond cont. Tho' 
that matter does not appear in the writ, yet it appears through- 
out the proceedings, that this was a cauſe before the delegates, 
and therefore it ſhall be intended of eccleſiaſtical conuſance : 


Holt 638. Cans 
Hot. {13.3 


| But the court held, it ought to have appeared ſo'in the writ ; 

and therefore held the writ naught, and quaſhed it. See the 

ſtat. 5 Eliz. c. and quære The biſhop of St. David's caſe, 
and the caſe ixſra. | 70 te a 


Queen ver/#s Blower. 


|  Subftractiom (14.) A LS O in this term Mr. King moved to quaſh an- 
8 1 A other writ of excom cap; For that it * recited, 
817. to be for a matter of tithes or other things of eccleſiaſtical 
ox _ 56, juriſdiction, and did not ſet forth what things particularly. And 
JEN the writ was quaſhed for the ſaid imceriainiy; and for that it be- 
| ing laid disjunctively, or other things, ſhew'd that it might be 
for ſomething elſe of eccleſiaſtical conuſance beſides tithes ; and 
what that is does not appear, : 4 


. q 
, * . 4 
* 7 " 
\ * 4 
bY Queen 
= - 
* 
= 
* * 
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| Queen ver/us Cope. 
(15) A Writ of error to reverſe an outlawry: The error for Outlaury te- 


* . . — { . 
which it was reverſed was, becauſe in ſecundo exaZo it wage 1 Ie 


appear where the county-court was held. | of the Kin 

. 800 P * v. Wilkes, in 
4 Burr. 2527, 
to. 


Queen ver/#s Corp. of Cornwall. [Holt abſent. ] P. 174. 


(16.) N N fuit eleftus is a good return to a mandamus : But Return to a 
to ſet forth that a burgeſs is prefeFus & juratus, porous - 
which is no more than that he is preferred and ſworn to that but fee 1 Str. 


office, is not good. 894 


1 


Queen verſus Dy. 5 [Holt 26ſent.] 


(57. To indictment will lie on the ſtatute of ofary : For No indict- 
the method the act preſcribes muſt be followed; — 
therefore the indictment was quaſhed. 


Jenkins ver/us Plome. But ſee the 


{18.) WHEN an executor brings an action as executor, Cofts by exe- 
| where he need not name himſelf executor, and it cutors. 
againſt him, he muſt pay coſts, as 'twas judged in the caſe 1 K. —4 

of Elways and Mocate, in Salk. 314. Fareſt. 48. and 2 Lord 6 Mod. gi, 

Raym, 865. 181. 


Holt 313. 
S. C. 
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tory manda- 


m 1am, 1708. 
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Holt Ch. J. 3 R e Yet 5 
| — - Ras Wright verf#s Sharpe, 
Jaftices.;..g - -*_, - | 3 1 8 
Of peremp- (I.) N action on the caſe for a falſe return to a manda- 
| mus; verdict and judgment for the plaintiff. A 
mus, and of 6 
Ye RA motion was made for a peremptory mandamus, and 
ceptions. 4 Mr, Page oppoſed the motion ; becauſe a bill of 
Hein dess. exceptions. was tendered for refuſing a book to be given in evi- 
301. N 5 C's LEON 
8. C. dence on the patt of the defendant : But note; nothing was men- 
12 tioned of a bill of exceptions at the trial, nor any thing done in 
it till after verdict. ere ION ee | | 
Powell J. upon the making this motion, was of opinion, 
That whether the bill was mentioned in time or not, that it 
| ſhould not ſtop a peremptory mandamus, If a motion had been 
made for a new trial, it would have hindered it; and a new 
trial would have been granted for refuſing of evidence; but he 
aid, if a writ of error, had been brought, it would not ſlay the 
peremptory mandamus; and therefore a peremptory writ was 
granted, per cur. 25 . 7 


. 


The ee of And as to the tendering the bill of exceptions; he ſaid, ſome 


bills of ex- minutes of it ſhould have been drawn up at the trial, and the 
* 2 counſel on both ſides ſhould ſee it, and ſet their hands to it, to 
and ſigned by put it out of all diſpute afterwards, That the ſtatute V. 2. c. 31. 
8 at the ſays, ſcribat exceptionem, which muſt be underſtood to be at the 
; trial, But this point was adjourned to be ſpoke to by coun- 
ſel. 
Afterwards, at another day this term, Mr. Eyre for the bill 


P. 176, cited the Regiſter 182. where the writ to compel the “ judge to 


ſet his ſeal, mentions no time but when it ſhould be demanded ; 
and tis very probable, if it ſhould be done at the trial, it would 
- appear in the writ; he cited Raft. Ent. 293. F. N. B. 64. 6. 
The Old F. N. B. 21. letter N. No notice taken of the time of 
the prayer of it. Raym. 404, 40 5. And beſides he ſaid, the 
party was not agerieved till after verdict, Alſo Page ſpoke to 
the ſame effect. 7 
| ir 
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Sir Edward Northey, againſt the bill of exceptions, argued from 
the inconveniencies that would attend ſuch practice, if it ſhould 
be allowed, that after a trial in a long vacation they might come 
and tender a bill of exceptions, when the judge, who tried the 
cauſe, had quite forgot the thing infiſted on; and ſo no man 
that had a verdict could ever be ſecure, 

Mr. Raymond of the ſame fide ſaid, that this was a plain caſe, 
by the very words of the ſtatute ; and. that minutes ſhould be 
taken of it at the trial, juſt like a ſpecial verdict, and demur- 
ring to evidence: As to the objection made by Mr. Eyre, that 
no time was mentioned in the writ in the regiſter, he ſaid, it 


purſued the words in the ſtatute V. 2. c. 31. This caſe, if it 


thould be allowed, would be of very ill conſequence, upon this 
account: Suppoſe a diſpute.does ariſe at the trial, whether ſuch 
a one ſhall be allowed to be a witneſs for me, and upon debate, 
the court admits him to be evidence, and after the trial is over, 
you will come and tender a bill of exceptions; becauſe he was 
allowed evidence, I am hereby precluded from other evidence; 
whereas if you had mentioned it at the trial, I might have had 
evidence enough without him to have had a verdict, and ſo 
ſhould not have infiſted on him. If this practice be allowed, 
no man is ſafe, tho' he has a verdict. 

Halt Ch. J. If evidence be not allowed, and you have thoughts 
of tendering a bill of exceptions, minutes muſt be taken of it 
at the trial, and there is no need that it ſhould be put into form: 
'Tis juſt like taking minutes of a ſpecial verdict; or demurring 


to evidence, the party muſt join in demurrer ; but that is all in 


minutes. But “ as to matter of form, that is done afterwards, 
and then when tis done, it has a retroſpect, as if it was done 
at the trial; and in this caſe the judge is judge of the evidence, 
and when he has given his judgment, if you ſay nothing to it, 
nor except againſt it, you ſubmit to his judgment; and if you 
come after the trial 'is over, it is too late, for his authority is 
determined; and as to the -inconveniency of ſuch practice, he 
ſaid, ſuppoſe, after the trial is over ſome time, the counſel come 
and tender a bill of exceptions to the judge, he, it may be, has 
forgot the thing infiſted upon at the trial; the counſel ſays, he 
remembers it, and fo, if the judge does not remember it, an ac- 


fp. 177. 


tion ſhall be brought againſt him, and ſo the counſel's memory 


hall arraign' the judge :- He alſo ſaid, when *tis put in writing at 
the trial, it ſhould be left with an officer of the court 
Powell Juſt. ſaid, it muſt be prayed at the time of the trial, 
when the exception is over- ruled; and the cauſe may go on ne- 
vertheleſs, for only the ſubſtance of the exception is to be taken 
down at the trial, without regarding form. And chat /eribat 
exciptionem muſt be undetſtood to be dene at the trial. Pewis 
and Gould being of the ſame opinion, withithe chief juſtice, and 
3 Nn ; Juſtice 


. F * CG 
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Juſtice Powell, they refuſed to fam the bill; the cauſe being 
tried before them at Meſiminſter, at the fttiogs for Middleſex. 


Thomſon wer/izs Pinchell. 


Baron and (2.) N action by baron and feme againſt the defendant, for 
N 3 goods taken out of their poſſeſſion; the wife was ad- 


cutrix muſt miniſtratrix. 
Join with ber Mr. Raymond DE WE in arreſt of judgment, becauſe the goods 


—_— having been in their poſſeſſion, the wife ſhould not be joined; 
Carth. 337. and naming her executrix might have been left out 'of the caſe, 
S. C. and cited a caſe 10 V. 3. where the wife was executrix, and the 
defendant promiſed the huſband, that if he would forbear, he 

would pay; and the wife was not joined in that caſe. 
P. 178. Powell J. In the caſe of baron and feme, tis certain the law 
does give the goods of the wife to the huſband; but not when 
ſhe is adminiſtratrix, becauſe ſhe has them in auter droit; and the 
huſband here cannot bring an a on the d Judg- 


ment for the plaintiff. 


Queen verſus cen E 


Order of bat. (3) AY order of two juſtices made. upon e the EI 
3 ather of a baſtard-child ; .” tis ordered, he ſhall pay 204. 
pt 17. a weck, ral the woman 4d. a Weck. for ten years. Mr. Ray- 
(The Queen mond moved to quaſh it, becauſe it ſhould have been, as long as 
by 3 the child is likely. to become chargeable, and not for a certain 
thorities there term of years; and cited King v. James, for it might be, that 
cited. zan eſtate might come to the child in the mean time, and it 

binders the father from keeping it himſelf, if he has a mind to 


it. Ergo The order was quaſhed fer car's 


. 


1 


Ce 5. The Aub et $49 of Belaima, St. Patz 8. 


a > a 4. # 


12 Med. 417. 60 [R. Royatend moved to quaſh an: order; of felons. 
which was made to pay a ſurgeon's bill, who had 
cured a poor perſon ; and urged, that the juſtices have no power 

to make ſueh an order; for it was trying a quantum meruit. 
Halt Ch. Juſt. If a ſurgeon cure a ſick perſon that is poor, he 
ang have his action againſt the overſeers of the pariſh, and then 
the juſtices make an order to reimburſe the overſcers; but they 
cannot make ſuch an order as this; for an action is the proper 


Y N Therefore the order was n - 
ES | a | . Willer 
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* Willet ver/zs Boſcomb. 


aſſignee, but does not ſet forth in his declaration, that 
his father was ſeiſed of any eſtate when he made the demiſe, 
=y generally quod cum dimiſit, Sc. See Cro. Car. 571. 9 H. 7. 

3. 6, Hutton 55. were cited. 

The defendant pleads r1ens in arrear. It was moved in arreſt 
of judgment, that this declaration was ill, not ſhewing a title in 
his father. 

Eyre for the plaintiff ſaid, The” defendant's pleading riens in 
arrear admits that the leſſor had title, and ſo is 34 H. 6. 486. 


(5.0 Ot ANT brought by an heir for rent againſt the 


® P1909 


Where a title 
is to be ſhewn 
in the decla- 


ration. 
* 568. 


2 2 Salk. 562. 
3 Wilſ. 65. 


And if leſſor brings debt for rent againſt the leſſee, tis enough 


to ſay, quod demifit. And Co. Car. 571. the heir counted, that 

the father was ſeiſed in tail, but does not ſhew when the eſtate 
began, yet 'twas held well. See Hutt. 55. 

 _ Holt Ch. J. The caſe in Cre. is well on ifſue joined, becauſe 


it (hews the father was ſeiſed; and fo it would have been well on 


demurrer, 

Powell Juſt, The caſe in Hutton of the avowry, where it did 
not appear when the rent was due, the verdict helped it; but not 
in this caſe, when he is ſon and heir, and does not ſet forth 
a title in his father; I fear tis a fatal fault. And 'twas a8Journ= 
ed. 

Note ; In Michaelmas term following, this caſe was again ſtir- 
red; and then Holt Ch. Juſt. ſaid, Surely this declaration is 
naught : The oxy ſays, the rent was not in arrear, but the de- 


claration and t 
ther this is not helped by the verdict. 


verdict ſay, it was; and fo the queſtion is, whe- | 


Powell. If you entitle Fourſelf to the reverſion, you muſt ſhew 


that you are heir. But in an avowry, perhaps, you need not; 
becaule, in that caſe, if you had no title, he is a treſpaſſer. 
Holt Ch. Juſt, If a leffor brought debt, that, perhaps, might - 


have been well, becauſe the action there had been *, upon the * p. 180. 


demiſe, and upon the privity of contract; but where the action 


is brought on the title, there the title muſt be ſhewh.. And here - 


the jury have found a title, where no title N It will be 
| An to help this caſe by the verdict. 5 
And 'twas again adjourned. 
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Holt Ch. J. Bourden ver/us Alloway. 


Where caſe lg ) R. Eyres moves i in arreſt of judgment, in an action on 
M the caſe, for cauſing him to be arreſted and carried 
kf hogs without a cauſe. 
olt. 2% The exception was, that this ought to have been treſpaſs and 
not caſe. That a man cannot change the nature of the action, 
by jaying it with a per guod. 

Serj. Wynne contra. A juſtice of peace has power, by warrant, 
to arreſt a man; and if he does it wrongfully, this action lies 
againſt him that maliciouſly cauſes this to be done. 

Mr. Bains took the difference between an action of treſpaſs 
and on the caſe : He ſaid, he had heard from this court, that 
there is but little difference between the one and the other; and 

that almoſt all treſpaſſes might be turned into actions on the caſe, 
at the plaintiff's election: But the true difference is this; Treſpaſs 
is where there i is an immediate injury; 3 Caſe, where the injury is 
collateral. 
2 14. Rm. MT. Eyres ſaid, It does not appear, that he was a by any 
_— authority, and ſo a plain treſpaſs, Pengelly ſaid, Where the da- 
ot 7 5 mage is imtnediate, yet the . A damage thereon will 
not alter it from an action df treſpaſs to an action on the caſe. 
Powell Juſt, We mult keep pp the diffexence of actions; and 
"twill de Hard to maintain this. But if a man by being impri- 
ſoned ſhould have a ſpecial damage, . forienng a tecognizance; 
or that he could not appear at ſuch a day, per quod be was dam- 
nified, &c. chere it muſt be caſe ; Aal, ban of the ſame opinion, 
® P. 181. Gould "hid; "This is coupled with hay: matter, andi tis laid to 
be done maliciosſly. go caſe lay. Pengelh. You may as w 
_ fay,.a man may maliciouſly aſſault and Won and therefore caſe 
lies. Adjofnatur., 
Treſpaſs is © Wore; In another cauſe this term, Poel Joſt ſaid, There is 3 
local, but great difference between treſpaſs and trover, as to the action being 
— x ſoed! De. For treſpaſs (4) is local, but trover is tranſitory. Tro- 
Th Hal. vet Hes for trees, when they are cut down, becauſe then they are 
2 1 chattels; but before they ate cut down, they participate af the 
for treipais . Nature of the land, and treſpaſs lies. But N e, after a man has 
. and aflault, cut Gown a tree, if he carries it away, cannot he be indicted for 
_ — felony ? Holt Ch. Juſt. No, but trover lies for carrying it away; 
goods, are for tis a chattel, ſo ſoon as tis ſevered from the freehold ; and for 


2 ac the ſevering tharzaf een lies. 


The 
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Abbot againſt Burton in C. B. 


(7. A Seiſed in fee, in right of his wife, of lands which ſhe The nature 
had by deſcent, on the part of her mother. The dd <#2 of | 
huſband and wife, by deed, covenant to levy a fine, which is coveries, as 
thereby declared ſhould be to the uſe of the conuſees, and their to the raiſing 
heirs, to make them tenants to the præcipe, in order to ſuffer a 1 


common recovery ; and afterwards ſuch recovery was had accord- 2 Salk. 590. 
ingly, which, by the ſame deed, was declared ſhould be to the — _ 
uſe of the ſaid A. for his life, and to his faid wife for her life; Wo 8 
and then to the firſt and every other ſon of their two bodies in chorities there 
tail male; remainder to the right heirs of the wife ; with a pro- cited. 
viſo or power for the wife, during the coverture, to diſpoſe of 
the remainder or reverſion in fee, as ſhe ſhould think fit. A. 
and his wife die without ifſue, and without any diſpoſition, made 
by the wife, of the ſaid remainder or reverſion, - in purſuance of 
the ſaid previſo or power. This caſe being found ſpecially, the 
queſtion was, Whether the leflor of the plaintiff, who claimed 
as heir to the wife, on the part of the mother, had a title to | 
theſe lands: Or, whether the defendant, who “ claimed the * Pp. 182. 
ſame lands as heir to the wife, on the part of the father, had 
a title to them. Wherein the court of C. B. unanimouſly gave 
judgment for the plaintiff ; and the lord chief juſtice Trevor deli- 
vered the opinion of the ſaid court, to this effect; viz. 
In the arguing of this caſe, it has been inſiſted on for the de- 
fendant, That there is a difference between a uſe reſulting by 
implication of law, and an uſe limited by expreſs words; and 
Hob. 31. and Dyer have been cited for that purpoſe : But we 
are to conſider, how this point ſtood; before the ſtatute of uſes. 
Before that ſtatute, the law conſidered the eſtate of the land, 
and the uſe of the land as two diſtin& things; and therefore be- 
fore that ſtatute, if a man had made a conveyance, either by 
deed of feoffment, or any other legal conveyance, he might 
therein, by expreſs limitation, have declared the uſe of the land; 
or, if there were no expreſs limitation, the law gave it back to 
| him again; for he was not to paſs away the pernancy of the pro- 
fits, without ſome conſideration or eſtoppel, by expreſs limita- 
tion ; ſo that a man might, at common law, have ſeparated the 
uſe and the eſtate; and tho' the uſe and pernancy of the profits 
were neither created nor guided by the common law, yet the 
law took notice of them, and that ceſtui que uſe had a remedy by 
ſubtæna; ſo that this uſe was taken notice of, as diſtin& from 
the land, even at common law; then comes the ſtat. 27 H. 8. 
and what alteration that made is to be conſidered. 
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This ſtatute executes the poſſeſſion of the land, in the ſame 
plight and manner as the uſe was before; e a. as this con- 
veyance is, this antient uſe, which reſults back, was not a new 


uſe; for it muſt be an old uſe, if it reſults Hack as not diſpoſed 


of ; and ſo much of the antient uſe ſtill remains in him as was 
undifpoſed of, Now if the uſe would have gone this way before 
the ſtatate, it will tilt go the ſame way fince the ſtatute. It is 
the ſame thing whether the antient uſe comes back by implica- 
tion of Jaw, or by limitation of the party; for that the con- 
ſtruction of the Jaw is founded on a ſuppoſal of the “ intention 
of the party, and will convey and carry the uſe the ſame way as 
tis ſuppoſed the party would have done. 

Now if the law be ſo in the caſe of a reſulting uſe, which 
ariſes by implication of law, what reaſon is there it ſhould have 
a different conſtruction where there is an expreſs declaration of 
the party; (eſpecially fince this declaration makes no alteration 
of the eſtate; and the other uſes limited to A. and his wife, are 
only a new intereſt ariſing out of the conveyance only, becauſe 
tis not ſo large an eſtate as the ſee was before. But where the 
limitation'is in fee it makes no alteration, becauſe the one is as 
large an eſtate as the other. And it is ſtill the ſame reſidue re- 
moining in the wife, which ſhe had not diſpoſed of before, that 


is a part taken out of the whole, and of the ſame nature as the 


other was; and this appears ſo, not only from the reaſon of the 
thing, but there are other authorities alſo which ſeem to ſettle 
this point. \ 2 Roll Rep. 78. 1 Co. 100. 2 Co. 91. 1 1ſt. 22. 
And it is all one, whether this antient uſe in fee was created by 
implication of law, or by expreſs limitation of the party, if it 
be of the'/ſame eſtate; - 3 Lev. del and Freeſtin's caſe. Theſe 


duthorities are law. 


My brother, who ur gued for the Ueſendadt, endeavoured to 
diferchee: this caſe from that in Levinz; and inſiſted on two 
things: Firfl, That this was not an immediate conveyance, as a 


feroffment to a-man in fee; bat that here was a covenant to levy 


a fine, which is to be to the uſe of the conuzees, and their 
heirs, with ah intent to have a common recovery; and here upon 
the chief objection is, that not only the legal eſtate but alſo 
the uſe peded te the conuſees, both in law and in equity. 80 
that when # tecovery was ſuffered, this uſe in fee mult ariſe out 
of the eſtate of the conuſees. This carries the caſe a ſtep fur- 


— than that in Levina, and tis fit I ſhould give an antwer to 


. it': Now this opinion ſeems to me to be grounded on taking this 


* P. 184. 


recovery, but 


one convey- 
_ ance, 


common fecovery in a wrong ſenſe; for this fine and recovery 
may be taken as two different diſtinct conveyances; and taking 
them as ſuch, they are ſubject to this objection But as they may be 
taken as two ſeveral, they may as well be taken as one ſingle con- 
veyance; and thedeed, the fine, and the recovery, may well be taken 


as Revere parts of one and the fame conveyance, which is the caſe 
4 | ia 
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in queſtion, and eafily reſolved ; For where ſuch a conveyance 
is made by decd, fine, and common recovery, tho' the eſtate, 
does move from one to anuther, as conduits, yet the eſtate ori- 
ginally moves only from the conuſor, and the eſtate is always in 
a manner in him; as if the eftate be declared to. one for life, 
remainder in tail, and no limitation of the uſe of the fee; the 
ule ſhall reſult back to the conuſor, and not go to the conuſees 
or recoverors. And fo if there be a limitation of the uſe of 
the fee, that uſe ſhall and myſt ariſe out of the eſtate of the 
conuſor, and not out of the eſtate of the recoverors. . I/.ltan's 
caſe in the Queen's Bench is the fame as this expteſly There 
was a power of revocation, and a covenant ta levy a fine; and 
after that was done, it was queſtioned, whether the fine levied 
had not deſtroyed the power? But twas held, that the deed and 
the ſine were but one conveyance, and not any deſtruction of 
that power, being contained as it were in one and the ſame deed, 
they both making but one conveyance, and from the very nature 
of the thing were to be eſteemed only as ſeveral parts of one 
entire thing; ani if the uſe be to conuſees in fee, in this caſe it 
was not to give them an eſtate in the land, but in order to ſuf- 


fer a recovery; and their eſtates are determined by the recoveries 


being to them for that particular purpoſe only. But as I ſaid, 
the eſtate moves originally from the conulor ; what he has not 
parted. with is ſtill in him, and therefore ſo much thercof, as is 
not declared upon the recovery, ſhall be ſtill to the old uſe; the 
nature of the common recovery being but as an inſtrument for 
railing of the uſe. | 

The ſecond thing infiſted on for the defendant was, That here 
is a power reſerved to the wife, and this 'twas ſaid had altered 
the eſtate, it being ſubjected and ſubſervient ® to a new power; 
for that now ſhe might diſpoſe of it in another manner than 
the could do, had it been only her old inteteſt. Anſwer. I do 
not take this to be any new uſe, or to have altered the old eſtate: 
It is only a right or power of diſpoſing of the inheritance, 


® P. 185. 


which otberwiſe ſhe could not have done, this 7 only a new 


qualification of che old eſtate. Where an eſtate has a new gua- 
Hlication depending upon a new contingency, or where an ellate 
is made liable to be diſpoſed of in a new manner, ſuch Eau. 
until it be executed, Gods not alter the former uſe of the land. 
It (he bad puriued the power, no doubt all thole uſes had been 
new .uſes : Becauſe in fuch caſe ,there had been à new eſtate 
.created out of the old eſtate ; and they would have come in as if 
their eſtate had been particplarly limited. But before that Lage 
is executed ſhe has only her antient inheritance, and the fo 
eſtate ſtill exiſts. If a man conveys an eſtate to the uſe of duch 
perſon as he ſhall appoint by writing, in the preſence of A. and 


. Till he bas executed this power, the uſe of the; fee is ihe 


ſame as it was before ; and ſubject to be determined only by the 
execution 


Trinity Term 7 Ann. 
execution of ſuch contingent power, which by ſuch new proviſion 
does ſubſiſt upon and affect the land, and till that be executed, 
he is tenant in fee as he was before. So if a man makes an agree- 
ment to marry his ſon, and 'tis agreed that the uſe ſhall be to 
the man in fee, till the marriage takes effect; this is ſtill the 
old uſe, but determinable upon a new. contingency, which he 
hath ſubjected it to by this new conveyance; ſo that this power 
will not alter the eſtate at all ; and till the power is executed in 
this caſe, ſhe had her old eſtate in her, 7. e. the reſidue of what 
ſhe had not diſpoſed of, which was the remainder in fee; which 
being derived to her ex parte materna, the plaintiff ought to 
have his judgment. 855 br 
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Biſhop and another werſus Eagle and another. 


Poſt 263. ONDON. f{eilicet Joſephus Biſhop et Johannes Andrews, 
8 SD. modo guardiani eceleſiæ parochialis parochiæ ſancti Bar- 
but not S. P. 7, tholomei parvi prope regale excambium London, que- 

Is Fo runtur de Johanne Eagle et Samuelo Franklyn, nuper 
receiver, not guardianis ejuſdem eccleſiæ parochialis, in cuſtodia mareſchalli 
ſaying by mareſchalliæ dominæ reginæ coram ipſi regina exiſtentibus, de 

— nn placito quod reddant eiſdem Joſepho et Johanni Andrews, modo 

guardianis eccleſiæ parochialis prædictæ, rationabile computum 
de tempore, in quo ipfi prædicti Johannes Eagle et Samuelus 
Franklyn fuerunt guardiani eccleſiz parochialis parochiæ præ- 
dictz, et receptores denariorum, bonorum et catallorum, paro- 
chianorum dictæ eccleſiæ parochialis parochiæ ſancti Bartholomei 
parvi prope regale excambium; pro eo videlicet, quod prædicti 
Johannes Eagle et Samuelus Franklyn, exiſtentes guardiani ecele- 
ſiæ prædictæ, apud London prediaa,. in parochia prædicta, in 
wardã de Broadſtreet, a feſto Paſchæ anno Domini 1706, uſque ad 
" | | b a i * | ö et 
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et in feſtum Paſchæ anno Domini 1708. infra idem tempus, 
virtute officii ſui prædicti, habuerunt curam et adminiſtrationem 
bonorum et catallorum parochianorum ejuſdem ecclefiz pa- 
rochialis, et reciperunt diverſas ſummas denariorum hic poſtea 
mentionatas, ad uſum parochianorum eccleſiæ prædictæ, eiſdem 
Johanni Eagle et Samuelo Franklyn, per diverſas perſonas bic 
poſtea mentionatas, ſolutas, ad computum inde reddendum; 
videlicet, per manus Willielmi Whitehead 211. 6s. 6d. per 
manus Johannis Turner 68s. 6d. per manus magiſtri Evans 61. 
10s, per manus Johannis Andrews 71. 16s. 8d. per manus 
PAROCHIANORUM parochiz prædictæ 1000]. per manus Magiltri 
Gieſque 3ol. per manus Magiſtri Pratt 14s. 2d. [et fic de 
multis aliis: ef donc le declaration proceeds come enſuift] ad 
rationabile computum inde reddendum iiſdem parochianis diaz 
eceleſiæ parochialis, cum inde requiſiti eſſent: 2 ſcilicet 
quinto die Aprili anno Domini 1708. prædicti Johannes Eagle et 
Samuelus Franklyn, ab officio guardianorum prædicto, apud Lon- 
don predict in parochia et warda prædictis, amoti fuiſſent; et 
prædicti Joſephus Biſhop et Johannes Andrews, modo querentes, 
poſtea ſcilicet eodem quinto die Aprili anno Domini ultimo ſupra- 
dicto, apud London predidi in parochia et warda prædictis, in 
officium guardianorum ptædictum, per prædictos parochianos 
eceleſiæ prædictæ, debito modo electi et conſtituti fuiſſent, et 
modo guardiani eccleſiz prædictæ ſunt: Prædicti tamen Johannes 
Eagle et Samuelus Franklyn (licet ſæpius requiſiti) computum 
ſuum, de denariis et bonis prædictis, eiſdem Joſepho et Johanni 
Andrews modo guardianis eccleſiz prædictæ, nondum reddide- 
runt; ſed illud eis reddere omnino contradixerunt, et adhuc 
conttadicunt; ad damnum parochianorum eccleſiæ parochialis 
prædictæ 2000 l. et inde producunt ſectam, &c. (a) | 
The defendants pleaded, that the plaintiffs were never elected 
church-wardens : but that fact being found againſt them, they 
moved in arreſt of judgment. Salkeld faid, The declaration ſup- 
poſes, that the defendant received ſeveral ſums of money, vis. 
by the ſeveral] - perſons herein after- mentioned, the ſeveral ſums 
herein after- mentioned. That an action for an account ought to 
be a preciſe charge. 43 E. 3.21. and 23. 5. That account ought 
to be certain; and if part of the declaration be uncertain, judg- 
ment Ned computer ſhall not be as to that, but only as to what is 
certain, Secondly, They ought to be charged as receivers, and 
not as bailiffs. 2 Lev, 126. Econtra, The plaintiff is the pre- 
ſent church-warden ; and the defendant is the laſt church-war- 
den; and that he is well charged as receiver; and ſhould he have 
been charged as bailiff, they ought to have pleaded it. 2 Lev. 
126. 1 Sid. 39. Then 'twas ſaid, They ought not to be charged 


Nate the con- 
cluſion. 


n 


) This declaration is now ſirſt publiſhed, from Mr. Lutwyche's MS. 
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per mauus parochianor', but by particular names, for the greater 
certarnty, 52 
Mr. Eyres {cont. } By the defendant's pleading, that he was not 
churcl- warden, he has admitted the charge in the declaration, 
3 Keble 425. 2 Lev. 126, 1 Roll Abr. 391. Co, Lit. 172. 
* P. 187. Dee, Common Serj. A receiver need not be charged by 
| whoſe hands he received, &c. Dyer 183. Cro. Eliz. 749. And 
to avoid prolixity in the pleadings, the defendant ought to have 
- demurred. 1 R Rep. 391. 2 Lev. 126. | 
Cheſhire, Serj. for arreſting the judgment, urged, If the na- 
ture of the action requires, that particulars ſhould be ſhewn, 
tis out of the reaſon of the caſes about prolixity of pleading. 
Powell Juſtice. Actions of account. between merchants need 
not ſet out the particulars ; quæſi dicat, but otherwiſe here. A 
church-warden muſt be charged as receiver; and the receipt is 
traverfable, and you muſt ſay by whoſe hands, and go to the 
country ; or elſe, if you do not ſay by whoſe hands, he may 
wage his law; becauſe it ſhall be preſumed to be from the hands 
of the plaintiff himſelf, and therefgre_ in ſuch a caſe he may 
wage his law. Per. manus parochianor is very general, and he 
thought they ought to have ſet out the particular receipts of the 
particular perſons: But if that caſe. in Levinz be as tis cited, 
then per manus parochianorum will be as if they had not ſet out 
by whoſe hands at all. But the queſtion- is, whether, by their 
taking iſſue upon a collateral plea, they do not come too late to 
except. againſt the incertainty of the declaration. As it was in 
| that caſe in Levinz. 5 Oe "Is 
Accounta- Holt Ch. J. They come now upon the poſtea's being returned, 
and 2 before judgment quod computet; And guoad that part of the de- 
ment pro re- claration which charges the receipt per manus parochianor', we 
285 may well abate it, for tis imperfectly charged, and uncertain, 
and give judgment quod computer as to the reſt. . And the court 
abated it, as to the ugcertain charge for the 1000/4. and ſaid, if 
judgment quod computer had not been given, then he would loſe 
the benefit of colts upon the plea of the collateral matter. Q. 
Holt alſo ſaid. Ley gager was originally introduced for the benefit 
of the plaintiff; and that twas ſuppoſed the defendant would, 
upon the ſacredneſs of his oath, diſcover more than the plaintiff 
could charge or prove; and therefore, unleſs the defendant 
in ſuch caſe would purge himſelf by oath, the plaintiff ſhould 


recover, 
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Same Caſe continued, (a) 


| CCOUNT brought by plaintiffs, as charch.wordens af 11 Mod. 136. 


the pariſh of St. Bartholomew, for ſeveral ſums received 
by defendants, as church-wardens of the ſame pariſh. And 
among other tems, charged in the declaration, there were the 
following; per manus parechianorum parechiæ fpredifig 10001. 
per manus magiſiri Gieſque 3ol. per manus magiſtri Clauds 201. 
Then the declaration further goes on and charges, that the de- 
fendants, de bonis parochianorum parechialis eccleſiæ predifte, per: 
manus Willielmi Whitebead, reciperunt, dus ſuperpellicia, duos ſericos 
pulvinos, (anglice two velvet cuſhions) quatuor libres, anglice 
wocati common prayer-books, una ſerica mappa, {anglie a velvet 


So Goo 
10 Mod. 225 


communion table- cloth) ad rationabile computum inde reddendum; 


but alledges no value. _ | 
Defendants plead that the plaintiffs were never elected church- 
wardens; and the jury, on the iſſue, find they were elected 
.church-wardens, After that, there is a judgment given by the 
court, that, as to the 10001. ſaid to be received per manus parc- 
chianorum, the count be abated, ef quod the defendants eant 
inde fine die; and as to the reſt of the money, and the goods 
mentioned in the declaration, that the defendants account. 
Accordingly auditors were atligned ; and after that, idem au- 
ditores protulerunt bic in curid computum prædictum, de et ſuper 
premiſſis, cujus quidem tenor ſequitur in bæc verba (js); Computus 
Jobannis Eagle & Dan. Franklyn, quem petunt allccari, '& exinde 
onerart. | 
In this account, as to the 300. received by the hands of Gzeſque, 


the defendants plead, that it was paid by miſtake, there being 


no more due to them than 50 145. 6d. Per guod they reſtored and 
paid back the overplus, to the ſaid Gre/gue. The fame anſwer they 
give to the 20/. received by them of Clauds: They ſay it was paid 
them by miſtake ; and that they, finding that miſtake, repaid it to 
Dim. c 

And as to the goods and chattels, they ſay that, as to the 
ſurplice, they were robbed of it; and as to the reſt, they remain 
in their hands: And that they are of the value of 20s. which the 
defendants offer to allow the plaintiffs; and pray that, that being 
deducted, they may be allowed the ſurpluſage of their account, 
and that they may be diſcharged. 

The plaintiffs traverſe the payment of every particular in the 
account, (on which iſſues were taken, and found for the defend- 
ants) except the payment to Greſque and Clauds; and as to them 
they demur : and they alſo demur on the defendants prayer of ſur- 
pluſage; Upon which, the defendants join in demurrec. 

As to the goods and chattels, the plaintiffs take iſſue; vig. as to 
the ſurplice, that the defendants were net robbed of it; and on that 
iſſue is joined; and as to the other goods, they plead they were 


) This continuation, of the foregoing caſe, is now firſt publiſhed from Mr, Lataryche's MS. 
WW ultra 
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Argument 
for the de- 
fendants. 


ultra valorem 20s. Et hoc petunt quod inquiratur per patriam: And 
upon this the defendants demur, andſthe plaintiffs join in demurrer. 

Mr. Luttoyche, for the defendants, argued as follows: 

The firſt queſtion is, whether there be any account before the 
court. The words are, Computus Joban. Leg & Dan. Frank- 
iyn, cujus quidem tenor ſequitur in bæc verba. 

Where the court are to judge of an original, they will not 
proceed upon a tenor or copy. A tenor is not the original. And 
therefore where a certisrari was directed to juſtices, to certify an 
order; and they certified that they made an order, cujus quidem 


tenor ſequitur in hæc verba : The court held there was no order 


before the court. SF. Mary in le Deviſes, Paſe. 1702. 

This court cannot proceed judicially on any copy or tenor; but 
muſt have the very original itſelf, unleſs where the record comes 
here by gnittimus out of Chancery, 39 H. 6. 4. 2. 

As to the demurrers, we think they are both for us; and hope 
the ſame ſucceſs as on the iſſues. | 

As to the plaintiffs demurrer to the defendants plea ; the ſub- 
ſtance of the plea is, that the defendants received the money, 
but it was paid by miſtake, not being due; whereupon the de- 
fendants reſtored it to the parties. 

Now if the defendants had not paid back this money, the plain- 
tiffs, who are the ſucceeding church-wardens, might have main- 
tained an action of account againſt them; becauſe there was a re- 
ceipt of the any; and they received it expreſly for the uſe of 
the pariſh, as being the church-wardens: and perhaps Gie/que 
might acquieſce under the miſtake, or never demand it ; and then 
the berieft ought to be to the pariſh. On the other hand, ſup- 

ſe the defendants had paid the money over to the plaintiffs, as 

cceeding church-wardens; in ſuch caſe, Gigſgue and Clauds might 
Have brought their account for this money ; becauſe the defend- 
ants are a continuance 'of the ſame corporation, ſo that the pri- 
vity of the firſt receipt continued: And account lies for money paid 
by miſtake. 3 Co. 614. 3 OY i 

To conſider this in other inſtances, If A. pay money to B. to 
pay to C, either A. or C. may have an account for this money. A. 
paid the money; Therefore he may have an account. On the 
other hand, C. may bring a writ of account ; becauſe it was paid 
expreſsly to be paid to him. 1 Ro. Abr. Yet in this caſe the 
8 of the money to C. was countermandable; and if 
it be afually countermanded, 'tis a good diſcharge. 

20, We could not plead this in bar of the action of account, 
and therefore muſt be allowed to plead it before the auditors. | 

The caſe of 30 H. 6. 5.6. is a full authotity. Account againſt 
the defendant as receiver. Defendant pleads in bar, he received the 
money to pay to F. S. for a patent, which J. S. procured for the 
plaintiff; and that he — it accordingly: 46%. hoc. that he received 
it pur acconrt render. Held, that whenever a man admits a receipt, 
he can't traverſe his being a receiver ur account render; for he 
ought to account, if he had not paid it; and if he had paid it, 

I it 
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it is a good account. But where the plea admits no receipt, 
as if one plead the plaintiff gave it him; there he may traverſe 
the receipt pur account rend.r, | 

So is 28 H. 6. 7. 4. 9. 4. Account for 100/. received by ſuch 
a one: Defendant pleads that he afterwards offered it to the 
plaintiff, and he bid him keep it, in ſatisfaction of ſo much 
money due to the defendant from himſelf, which defendant 
agreed to, and retained it. Held no plea, and judgment quod 
computet. | | 5 | 

So Dyer 196. pl. 43. (a notable caſe). If A. owes money to But ſee 1 Rol. 
J. S. and pay it to B. to deliver to J. S. and he deliver it ac- Ar 125. . 
cordingly ; and the bailor bring account, to which the defen- appean, chat 
dant pleads ne wnques ſon retei ver; the defendant can't give in tas ſhould be 
evidence this ſpecial matter ; for he was his receiver, and account- rn bo 


able conditionally ; viz. if he did not deliver it over. So in this of the action; 
| tho? it cannot 


caſe, | 
AQtion of account differs from debt or detinue, or any other r. ges un. 
action der the gene- 


In debt, the action conſiſts of two things, both material z viz. ral iſſue of =e 
the debet, which is the contract, and the detinet, which is the, on * 
non- payment. Theſe are the two pillars of this action, and ſee Cro. El. 
doth equally material ; and therefore the defendant may counter- 30. 8. F. 
plead either of them, in bar of the action itſelf ; that is to ſay, 
he may either deny the debt, or confeſs the debt, and plead pay- 
ment. And if it be an action of debt for money received per 
manus J. S. the defendant may wage his law; becauſe J. S. may 
not be privy to the payment, tho' he was to the receipt. | 

In account tis otherwiſe, The receipt is the only pillar of 
the action, and not the non reddidit or not accounting; therefore 
you may counter-plead the receipt in bat᷑ of the action; but if you 
admit the receipt, the action is admitted, and you can't plead a 
diſcharge or payment. And if it be account for 100. received per 
manus F. S. the defendant may not wage his law; becauſe there 
is no other material point but the receipt, and of that there is a 
witneſfss. 4 

The action need not be founded in propetty, as trover; a bail- 
ment is ſufficient. The denarii if/ius is not traverſable. If the 
plaintiff was only poſſeſſed, tis enough for him to maintain his 
s. W | | 

The action is always pending before the court; but the ac- 
count before the auditors, who are miniiterial to the court, upon 
the judgment quod compuret. Therefore whatever goes to the 
action, muſt be pleaded accordingly to the court: But if any 
matter goes in diſcharge or excuſe; as robbed, paid, &c. it 
mutt be pleaded before the auditors (a). 


. (=) The rules of pleading. in account, as ſettled by lord ch. juſt. not, in the caſe 
of Gedfrey v. Saunders, (3 Will. y z.) tho! they are inaccurately ſtated by the reporter, 
are 1 flows : 

24 1. That 


Mich. Term 7 Ann. 


Obj. The property is in auter. 
Br. Abr. tit, Anſ. The action is not founded in property ; the * Blu 
4'count, 14. is not traverſable. 43 E. 3. 41.6. A writ of account for 
ONS three ton of wine, delivered by the plaintiff to the defendant- to 
ſell ; the defendant pleaded the wine was the wine of the plaintiff 
et auter ; abjque hoc that the property was in the plaintiff only. 
Non atlocatur.: For it is no matter whoſe wines they were; the de- 
fendant is accountable to the plaintiff, if he bailed them. 
Nothing more is admitted, but ſuch a en of the money, 
as that we are accountable.- wa 
- The next is our demurrer to the plaintiffs rieten. 7 
- Your lordſhip may obſerve, that the declaration charges the 
defendant for ſeveral goods and chattels, which came to his hands. 
ad computum inde reddendum, but alledges no value nor price. 
The defendant confeſſes them in his hands; ſays they are worth 
20. Which he offers to allow the plaintiff, and thereupon prays. 
this may be deducted; and likewiſe prays his ſurpluſage may be 
allowed him. The plaintiff comes and replies the goods are l- 
tra valorem of 205. ſcilicet of 300 l. Et hoc petunt 8 inguiratur 
per patriam. To this the defendant demurs. 
The firſt queſtion is, whether this omiſſion of thai: A 
tion was a defect of e z for then the Prong following 
will not cure it. 
, 1 Cro. 129. Trover for a horſe, vo price laid; end cuted by 
verdict, 
2 Ko. Rep. 447. In Ae the ole is material „ becauſe the 
Judgment. is conditional. 
3 Cre.:806, The judgment i in account muſt. be -quod recuperet 
: valorem. "iy 
2 Cro. 129. is in point g namely, that it is ſubſtance upon de- 
wucrer, I' 4&F--4 
But ſee the But il it be not t material, how can the plaintiff maintain this 
— hen, fo. 37. replication : For his replication and iſſue are not only to make 
nerf: it material, but to make a preciſe ſum material. The iſſue, as 
omiſſionis not they offer it, muſt be againſt the detendant, if the goods be of 


helped after 
ie, by more than the exact value of 205. 


4 . 
1 8 Þ % 
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1. That whatever matter MAY be pleaded in bar, musT be fo pleaded ; a that ſuch 
matter cannot afterwards be pleaded before auditors, This rule was deſigned, to avoid uſe- 
leſs trouble and expence ; for elſe the defendant might lie by, and p ad before auditors 
that which he mi he have ed in bar. Style 411. 

2. If the party rgeable and pen x he cannot Phad in bar, but muſt plead 
before auditors, This ru] rule, however, admits of ſeveral exceptions, in the caſes of a re- 
leaſe and plene computavit ; to which may be added the cafe of an arbitrament : And the 
reaſon of theſe exceptions is, that they are total extinctions of the right of action, which 
the court are to judge of; and therefore they muſt be pleaded (| ly, and cannot be 
2 in evidence on ne ungues receiver. 1 Brownl, 24, 25. Hetl. 114. Cre. Fac. 116. 

. Nothing ſhall be pleaded before auditors, contrary to what has been pleaded before, and 
2 has 2 found by verdic; for that would introduce either contrary verdicts, or 
two ſimilar verdicts on the ſame point, which is equally abſurd. . Jide 3 Wil. 113, 
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The ſubſtance of our plea is, that we have the goods in our 
hands; and therefore you ſhouid have prayed a writ of inquiry; 
for this our ſuggeſtion, of the value, was an immaterial allega- 


tion, - that ſignified nothing but to let in the plaintiff, to pray the 
value might be enquired, | 


Suppole a verdict againſt the defendants, the jury finding the 
value above-20s. what judgment muſt be given? Surely not for 
300/.4 but the plaintiffs muſt have an inqueſt of office to in- 
quire the value. 

Two things more the plaintiff demurs on; firſt, that the defend- 
ants pray a diſcount; and ſecondly, an allowance of ſurpluſage. 

I take it they are wrong in both theſe. And this depends on 


whether the defendants ſhall be looked upon as bailiffs, or merely 
as receivers, — > | 


Where one is charged as receiver, tis only of certain ſums 
pur account render. But where one is charged as receiver curam 
habens & adminijiration', in that caſe he is always charged as bai- 
Hl. 17 W 

A receiver h 
receive: Aliter of a bailiff. 28 H. 6. 5. | 

Again, why is not the defendant to be allowed his ſurpluſ- 
age? The auditors are judges of record. As the action is before 
the court, ſo the account is before them. 2 It. 380. Weſtm. 

2. IT 11. The auditors are to ſettle the account omnibus allo- 


catis & allocandis; and if the lord be found in ſurpluſage, tis 
within their authority. | | 


* 


I 1 Ro. Rep. 87. Earl of Suffoik's caſe. Account againſt Lhyd, for 


receiver of 2041, Before auditors defendant ſhews ſeveral diſburſe- 
ments to 2041. and 600/. more, and prays allowance of this 
ſurpluſage. Ruled that it could not be in caſe of a receiver, but 
might be in caſe of a bailiff. See alſo Palm. 512. 1 Ro. Abr. 
3 91 ma 
| v On the firſt demurrer, to the defendant's plea, Powell and Par- 
ter Ch, J. differed in opinion. The former was of opinion with 
the plaintiff ; for tho' he allowed, that the matter of the plea 
could not be given in evidence, under the general iſſue of ne un- 
cues ſon receiver; yet he held, that the defendant might have 
pleaded this matter ſpecially, in bar of the action. 
Parker Ch. Juſt, was of a different opinion, which he deliver- 
ed as follows, | ? W 2G 
Admitting this to be a good plea before auditors, it will be 
neceſſary for the defendants to plead it as honeſt men; and to 
ſhew, not only that the money was paid them by miſtake, but 
that they actually repaid it. Whereas, by taking it the other 
way, to be a good plea in bar, it will not be neceſſary for them 
to ſhew a repayment, but only that the money did not belong to 


the pariſh ; for the idea of ſuch plea is, that a receipt, by miſ- 


take, is as no receipt at all, This then inclines me to ſupport the 


plea 


as not adminiſtration ; he is not to lay out and 
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plea as far as poſſible. And beſides, if the defendants had paid 

this money to the pariſh, before they came to a knowledge of 

the miſtake, the pariſh would have been liable to the repayment 

of it: The repayment therefore by the defendants was an act in 

diſcharge of the pariſh, and conſequently the proper ſubject of a 
lea before auditors. | 1 . 

On the other demurrer to the plaintiffs replication, the court 
were clear in opinion, with the defendant, that the prayer of ſur- 
pluſage was right; for churchwardens are not merely receivers; 
they are in all teſpects to be conſidered as bailiffs. 

The rule, that a bailiff ſhall be allowed his expences and ſur- 
pluſage, but not a receiver, only holds in reſpect of a mere 
receiver; and as to him, the reaſon is evident. But where the 
nature of the thing implies, that a receiver muſt be put to ttou- 
ble and expence, the rule is net applicable. TE 


* 


„P. 188. »The Queen and The Mayor, &c. of Hertford. 


Conſtructicn (2.) IR Simon Harcourt argued this caſe thus: There are 
Seen vr Au 8 three charges in this information. Fir, For taking 
powerof ma- ren dan in communitatem burgi. Secondly, For tat ing men not 
foreign- of the town. Thirdly, For making them free of the borough. 
2 Salk. 701, The charter of king Philip and queen Mary fays generally, That 
6 Mod. 39. they make omnes bomines guoſcung; but no reſtrictive words are 
5: kh therein, and ſo it gives no more than the law gives. 10 C. 
7566. 8. G. King James I. s charter ſays, not exceeding three. King Charles 
II. grants them to uſe, exereiſe, Sc. in all and every ſuch man- 
ner as theretofore they had done; and this ſeems to reſtore queen 
Marys charter, and to enlarge king James's; fo that this iſſue 
about acting under king Fames's charter is immaterial. 
Mr. Lutuych. The charter of king Charles II. has, by way of 
new. grant, given them every privilege they had before. The 
queſtion was, whether there being no reſtrictive words in queen 
Mury's charter, ¶ thereby"they might, by law, Have tuken in whom 
they bad pleaſed, into their corporation, from any part of the king- 
dom, when the queen incorporated the men of ſuch a place od. 
Queen Mary's charter grants them a power to make omnes bomines 
guoſiumg;” tenants» and inhabitants; and the charter Jac. I. re- 
itrains them to three. King Charles II. grants them to exerciſe, 
vſe and enjoy all: privileges they, at any time before, ever. uſed, 
'Tis objected, that the iſſue being upon king, James's charter, 
was immaterial; queen Mary's charter being reſtored by the ge- 
nerab grant of king Charles II. Another objection is, that in the 
4frringas tis not laid in what cauſe: Raff. Ent. 335. 125, ot 


die za od 
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Solicitor-general. The affirmative grant imports a reſtriction in 
the eſſential part of the corporation, and not to be compared to 
the caſes of by-laws, Ec. For they are generally incident to all 
corporations; but this is particular. | 

* Powell Juſt. The queſtion is, Whether this corporation can * P. 189. 
make perſons free thereof, which live out of the town? Holt 
Ch. Juſt. As this corporation is conftituted, all perſons that are 
inhabitants are of the corporation as ſuch; and he ſaid they 
were freemen; but Powell thought that would be of dangerous 
2 that by their mere coming and inhabiting there, 
they ſhould gain a freedom. But doubtleſs by the antient com- 
mon law, a refidence for a year and a day, within any free bo- 
rough, made the party free of that borough: And tho' he was 
a villein before, he thenceforward became a freeman. Noe ; 
This caſe was ordered to ſtand in the paper to be ſolemnly argued. 


Ford verſus Off ulſton. 


(3. DEVISE was to a man with ſeveral remainders; and Deviſe to 

| a remainder over to the heirs male of the deviſor. The — 
queſtion was, If a collateral heir male could take by this deviſe ? of the body 
And the court were clear, he could not; and that the teſtator, living; for it 
not having an heir male of his body at the time of his death, tf = 

they held it a void limitation; and faid, in the king's caſe of a See the caſe 
grant to the heir male, tis void; but in that of a common per- = ae v. 
ſon, 'tis a fee, and the word male is idle. For heirs males, &c. , — 


in a will are always intended, of the body, and implies an eſtate - . 
tail. Q. 


Queen verſus Prew. 


{4.) CIR Peter King moved to quaſh an indictment againſt a 
ſerge-maker, for dying his own ſerges, he not having 

ſerved as an apprentice to the dying trade; for that it was not 

ſaid in the indictment, that he was a common dyer, and that he 

might lawfully dye his own wool; and he ſaid, it was ſo ad- 

judged in a caſe, where, becauſe “ it was not laid a common p. 190. 

baker, 'twas held ill; for any man may bake for himſelf, and 

ſo he may dye, Sc. But the court held the inditment well 

enough, being not like the caſe of a baker; for many people 

bake their own bread, but a dyer is a ſeparate trade. And Holt 

cited a caſe, where a comb-maker was indicted for exerciſing the 

trade of a horn- pteſſer, tho' he uſed horn for making his combs; 

and 'twas adjudged it Jay, becauſe 'twas a diſtinct trade. 


"me Walker 


— — 


* 


Mich. Term 7 Ann. 


Waiker verſus Atwood. | 


A vill of en- (5) MN action was bronght on a bill of exchange : The bill 


29 Dorn was drawn the 8th of Abril. 1707, upon Atwrd, to 
ed when it Pay 157. to Godfrey; the bill being ſhewn to Atrword, he pro- 


mould be miſes to pay it the 18th of Avril, 1707. Afterwards this bill 


id ; when | 1 < 
It accepted, WAS aſſigned to Walker, who brings this action, and declares on 


a narf, upon the cuſtom, &c. Upon a demurrer to the declaration, Mr. Sa/- 


ir wut be. 2/7 for the defendant ſaid, That the bill being to pay a ſum of 


he cuſ- 
= pede the money, and no day ſaid when it ſhould be paid, it mult be paid 


promiſe —_ on ſlight; ergo, this promiſe to pay two or three months after, 

kute time, 92. the 8th of September, is a new agreement, and conſequently 

and not on the action muſt be ſounded on the new agreement, and not upon 
rhe new © the cuſtom of merchants. | | 

| "wig Law of Powell Juſt. The cuſtom of merchants is by the acceptance, 

Bills, &c.87. and a promiſe to pay at ſuch a time is good, and he is bound by 

the cuſtom of merchants, by acceptance, to pay at the time ap- 

pointed, and therefore the plaintiff has declared well on the cu- 

ſtom of merchants; and if it (ſhould not bind him on the cu- 

Nom, it would not at all, Becauſe no ingeb' aſſump' lies on the 

acceptance. Judgment was given for the plaintiff, n;þ : By 

Poxell, Powrs, and Gould, Holt Ch. Juſt. abſent. | 


' 
\ 


* P. 191. | * Anonymous. 


One taken (6.) A AN being excommunicated for not payment of coſts, 


on an excom” in a ſuit for tithes in cr Chriſtian, Mr. Lutwych 


June a. moved to diſcharge him, he being in cuſtody upon an excom' 


charged, he A / 
being liſted a capiendo, becauſe he was liſted a ſoldier according to the act of 


ſoldier ac- parliament, which ſays, IJ any perſcn being in cuſtody upon any pro- 


cording to the | 
act. ceſs, &c. 
Poſt 235, The court did not diſcharge him upon this motion; but after, 


me hr it being moved again, Heilt Ch. Juſt. ſaid, Since the judges of 


there cited. C. B. are of opinion, that a man in execution ſhall be diſcharged, 


being liſted as a ſoldier, that a man in execution on an excom” 
capiends is within the ſame reaſon ; and therefore by the court 

he was diſtharged. But he ſaid, he never was of opinion, that 
this act ſhould extend farther than mean proceſs, and not to per- 
ſons in execution. | | | 


Wells 
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Wells verſas Ferguſon. 


(7. EBT for 151. brought by Aex. Ferguſon againſt T. Well, 
on a bond dated the 26th of October, 1705. Upon 2 
oyer of the condition, it was ſet forth; Whereas Fobn Wells, 
the ſon of the ſaid J. #. the plaintiff, did put himſelf appten- 
tice to the ſaid Alexander Ferguſon for ſeven years; and whereas 
the ſaid John Wells is deſirous to be acquitted of the ſaid ap- 
prenticeſhip, and to have his ſaid indentures delivered up; and 
whereas the ſaid Thomas Wells and Alex. Ferguſon are agreed, that 
for and in conſideration of the delivery up of the ſaid indentures, 
and acquitting the ſaid Jabn Wells of his apprenticeſhip, he the 
faid Thomas Wells has paid unto the ſaid Alexander Ferguſon two 
guineas in gold; and has agreed to pay off or otherwile indem- 
nify the ſaid Al-xander Ferguſon, of and from the payment of a 
certain note, given by the ſaid Al/exandey Ferguſon to one Charles 
Lendin, the former maſter of the ſaid Ih Wells, for * payment 
of 41. to Charles London, &c. Now the condition of this obli- 
gation is tuch, that if the ſaid Thomes Wells, his executors and 
adminiſtrators, ſhall and do, before any ſuit or action brought, 
Sc. by Carls London, his executors and adminiſtrators, &c. on 
or by reaſon of the ſaid note againſt the ſaid Alexander Ferguſon, 
his executors, Ce. cauſe or procure the ſaid. note to be delivered 
vp to the ſaid Alexander Ferguſon, his executors, adminiſtrators, 
Ec to be cancelled, or otherwiſe that the ſaid Alexander Fer- 
guſen be ſued and compelled to pay the ſaid ſum of 4/. to the 
1aid Charles Londn, his executors, Sc. and that he the ſaid Tho- 
mas Melli, his executors, &c, do not then immediately repay 
ſuch ſum of 4/7. to Alexander Ferguſon, his executors, &c, with 
all coſts, charges and ſatisfaction of all damages ſuſtained by 
reaſon thereot, or the proſecution thereupon, he or they having 
notice left of ſuch proſecution; then the obligation to be void 
and of none effect, or elſe to ſtand, remain and be in full force 
and virtue. | 
After verdict, it was moved in arreſt of judgment: And Mr. 
Raymond for the defendant ſaid, the plaintiff had no cauſe of ac- 
tion; for the condition being in the cisjunAive, the defendant 
may pei ſorm which part he will, and here he has performed the 
latter part, viz. he has not repaid the money, and the condition 
of an obligation ſhall not be conſtrued contrary to the expreſs 
words, tho' the parties intend otherwiſe; and to maintain this, 
he cited Plozed. 30. Allen 9. Stiles 12. Ingledew v. Criſp. 
Debt on a bond penal reciting, that the plaintiff had agreed to 
ſell the defendant ſo many ſtacks of wood, the defendant cove- 
nanted to pay for every 100 tacks 35/. An action was brought 
8 2 for 


Poſt 199. 
2 5 3 


®P. 192. 


5 Co, 22. b. 


— — 
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for 310 l. for ſo many 150 ſtacks; demurrer ; and judgment for 
the plaintiff ; becauſe the agreement being for every hundred, 
and not ſaid ſcundum ratam, he could not recover. 1 Lev. 77. 
N —＋ Vernon v. Alſcp*. Debt on a bond, conditioned to pay 7. by 25. 
' rectly conera- per week, till the / is paid; and if he fail of payment of the 
Y. 24. at any of the days it ought to be paid, the obligation to be 
void; adjudged the condition ſhall be taken diſtributively. 7 
Pp. 193. Sid. 105. 1 Keb. 306, 416, 451. But for a caſe in point he 
cited 34 H. 6. 10. where Litileton's opinion was, that if a man 
bind himſelf in an obligation of 100 /. where the condition is, 
that if the defendant does not pay the obligee 10/7. that the obli- 
gation ſhall be void, this ſhall avoid the obligation, tho' the in- 
tent was otherwiſe ; becauſe the words of the condition muſt be 
obſerved. | 9 
Mr. Williams for the plaintiff ſaid, That if the condition be 
not, that he ſhall pay off that which the bond is given to ſecure, 
the condition is inconſiſtent. Beſides, tis recited in the con- 
dition of the bond, that 'tis agreed the defendant ſhall pay off 
the note or indemniſy. Therefore tis plain 'tis a repugnant 
condition, and the rule is, that when the condition is repugnant 
and inſenfible, the obligation is fingle ; to prove which - cited 
2 Saund. 78. 1 Mod. 35. ,1 Lev. 779. Raym. 68. 1 Sid. 105. 
Holt Ch.Juſt. The condition is, that if he delivers up the note 
.before it be put in ſuit, or if it be put in ſuit, and the plaintiff 
forced to pay, and then if he does not repay the money, the 
obligation to be void, Cc. this is a contradiction and repug- 
Nancy. | | 
Powell The caſe in the year-book is as Mr. Raymcnd has put 
it; but that differs much from this, for there was no repug- - 
nancy. But here the recital in the former part of the condition 
is repugnant to the latter part. Upon this argument it was ad- 
journed with a curia aauilare vult till another day in this term; 
and then the court gave judgment for the plaintiff. 
And Holt Ch. Juſt. ſaid, the condition was repugnant; and no 
difference between this and Vernon and Al op's cale, 1 Lev. 77. 
And he ſaid the caſe in 34 H. 6. 10. was not law. 


Bendiſh verſus Lindley. 
* P. 194. | 


Words ſpok- (S.) # HE plaintiff declared, that he being bonus, verus, 
en of a candi- — probus & ſidel ſubdit & ligeus Anne regine, 
— co a &c. and having good intereſt among the burgeſſes of the bo- 
lament- men. rough of Cambridge, and ſtanding as a * candidate for that bo- 
3 ler. 3. « rough, the defendant extent burgenſis ejuſdem burgi Cantabr', & 
3. C. in er. © Babens ſulſfragium in eleftione & returno burgenfſum parliament pro 
.. "ER birgo prad in farliament deſervitur', pramiſſor” non ignarus, fed 
2 Salk, 695. 5 ; 


macbinans 


\ 


li. 
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machinans & malitioſe intendens ipſum the plaintiff minus rite præ- 
gravare, &c. and to hinder him from being choſen, holding in 
his hands three guineas, in the preſence of many people, bur- 
geſſes of the ſaid borough of Cambridge, tunc & ibidem palam, 
pablice falſe & molitigſe dixit afſeruit & prepalavit de codem the 
plaintiff, bc falſa, fifa, malitioſa & opprobeſa ver ba Anglicana 
ſequentia, viz. Theſe guineas, (innuendo præd has pecias auri 
cuneat vocat guineas ;) and two more (innuendo duas al prcias auri 
cuneat” vocat guineas, and two half guineas) are Mr. Bendiſb's, 
(eundem the plaintiff innuendo) his money, and were given me to 
vote for him, and he has bought (innuendo ſuffragium itfus the 
defendant,) and he ſhall have it; upon ifſue joined, and a trial 
and verdict for the plaintiff, it was moved in arreſt of judgment, 
viz, Exceptions were taken by Mr. Thompſom for the defendant, 
1/f, That theſe words are not actionable; for no words are 
actionable except they ſubject the plaintiff to a temporal puniſh- 
ment, or a ſpecial damage, and here is nothing ſpoken that will 
ſubject the plaintiff to an indictment on the ſtatute. And Co. 
145. ſays, Bribery is when one takes a fee in a judicial place. 
His ſecond objection was, that the words are inſenſible, for when 
the plaintiff has given the money to the defendant, it cannot be 
the plaintiffs money. Third objection, that it is not aver'd 
through the whole pleading, that the plaintiff did not give the 
money, Sc. Fourth objection was, that the ſheriff præceptum 
ſuum miſiſſet majori pred burgi Cantabr' ad elegend & returnand 
duos bargenſes ejuſdem burgi ad efſend' & deſerviend'pro burgo præd in 
jamento ille, Cc. and it ſhould be to the mayor and burgeſles ; 
and therefore the ſpeaking theſe words is no offence, in caſe of 
ſuch an election. | 
Holt Ch. J. It need not be averred that the plaintiff did not 
glve the money to the defendant to vote for him, for tis ſaid, 
Sec falſa, fila, mnalitieſa verba, which “ is well enough; and as 
the precept being directed to the mayor to chuſe, and not ſaid to 
cauſe to be choſen, he ſaid, twas well enough after verdict; 
becauſe it muſt be proved at the trial that the election was made 
by the burgeſſes; and as to the merits of the cauſe, he was clear 
of opinion that the action lay; and judgment was given for the 
plaintiff, per Holt Ch. J. Powts and Geuid, Powell abſent. 


Queen verſus Shaſtow. 
(9.) NDICTMENT for laying yeu are an infirming rogue, an 


infor ming raſcal, and an informing villain, knowing him 
to be a juſtice of the peace. 


9 P. 5. 


Indictmen* 
for Word! Cat 
of a jullice ct 
thc peuce. 


Mr. Lutwych moved to quaſh this indictment; and per cur” it 


84 


was quaſhed nj/, the end of the term; for words ſaid of a juſtjie . 
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of peace are not indictable, according to the late reſolutions be- 
tween Queen and Wrightſon; ſed quere. For this point is very 
unſettled, it depending much on what is called diſcretio curiæ. 


Bennet verſus King. 

Prohibition (10.) Said to B. that be made her h»ſband a cuckold ; B. li- 
phy py - i. belled againſt A. in the — court; and Mr. Sout- 
implication. þguſe moved upon ſuggeſtion that the words were ſpoken in Lon- 
; 2 den ; and tho' tis not calling her where directly, yet 'tis calling 

Worth. her ſo by implication. | 8 

8 Holt Ch. J. If the cuſtom of London extends to puniſh a wo- 
e F. 7. man that makes her huſband a cuckold, then a prohibition may 
be granted; for the foundation to grant a prohibition, for calling 

a woman whore in London, is, becauſe they by cuſtom puniſh 
whores there by carting them; and an action lies there for calling 
a woman whore. And afterwards at another day this term they 


granted a prohibition, becauſe theſe words are actionable in London. 


*P. 196. Tate and Whiting. 
Promiſe to (11.) Fun p SIT upon ſeveral promiſes brought by an 


2 — | adminiſtrator cum teſtamento annexo; two whereof were 
to the admi- made to the inteſtate, and the third laid thus: Whereas the de- 
niſtrator join- fendant Tate was indebted to the inteſtate, and letters of admini- 
ed, remit” - r | j 

ſtration granted to the plaintiff: He the defendant, in conſidera- 


damna to one a 
helps it. tion that the plaintiff would for bear to ſue, promiſed to pay. This 


vl was in error out of C. B. 5 | 
1 Brown, _ Mr. Whitacre for the plaintiff in error ſaid, that theſe promiſes 
could not be joined; for that the laſt promiſe is made to the ad- 


miniſtrator himſelf; and tis a queſtion, whether the remittit 
damna, which was entered after verdict, will help it; and cited 
Shower 366. | Wa 1518 

Holt Ch. J. ſaid, he would not allow that book as an authority, 
But yet he admitted, that theſe promiſes could not be joined, 
and upon a demurrer it had been ill; but now the remittit damna 
has cured it. For if baron and feme join in an action of battery, 
for the battery of both, if the defendant be found not guilty as to 
the huſband, and guilty guoad the wife, and a remittit damna be en- 
tered as to the huſband, tis good, tho' prima facie they could not 
join; and ſo in this caſe. Judgment was affirmed. 


Buchel 
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Buſhel ver/as Burland. 


(12.) IN ejectment on a ſpecial verdict, the caſe in ſhort was, Holt 533.5. 
A. and B. his wife, levied a fine; and four years after C- 


(1 

they make a deed to declare the uſes, in which there are theſe 
words, All and every fine er fines levied, or to be levi:a, ſhall be to 
the uſes of the deed. 

This.caſe was argued in term Paſche 7 Anne Regine by Serj. 
Pratt and Serj. Hæaper, and adjourned to this term. 

* Serjeant Pratt argued, that the fine was good ; for though 
the deed was long after, and theſe words, / All and every fine or 
Fines, levied or to be levied, ſhall be, &c. yet the jury find that it 
related to the fine before levied, and inſiſted on Dewman's caſe, 
in 9 C. : 

Serjeant Fogper cont. argued, That Deuman's caſe was before 
the ſtatute of frauds and perjuries, when declarations of uſes 
might be by parol ; and made ſeveral differences between this and 
Dau man's caſe; and if this was good, where was the freehold all 
the while between the levying of the fine, and the execution * 
the deed; and beſides, by the words of the deed, it is plain } 
Telated to a ſubſequent fine; and he ſaid, that the verdict does not 
ſignify any thing here; for if the jury find what is not law, it does 
not avail ; as ſuppoſe they had found the declaration of uſes had 
been by parol. 22 

Holt Ch. J. and the court ſaid, that the firſt fine would be to 
no uſe, if this deed does not relate to it; and Beckwith's caſe in 
2 Co. ſays, it ſhall be good, if the wife does.not declare the con- 
trary : If a fine be levied by huſband and wife in vacation, 
and they make a deed of ules of a fine levied in Trin. term, 
fas in judgment of Jaw it is) 'tis good, tho' fince the ſta- 
tate of frauds and perjuries; and there is the ſame objection as 
to the freehold being in abeyance, and the time does not make 
any alteration. | 

Or if a man levy a fine, and the deed is loſt, and four years 
after he make another deed, the fine is good. | 


® P. 197. 


The ſtat. of frauds and perjuries is out of the caſe; for it 


is thereby declared that all ſubſequent deeds ſhall be as they 


were before. Sed adjornatur. 


Langthorn verſas Taylor. 


(13. E RR OR on a judgment n C. B. In debt upon the 

return of an e/egit. The declaration was, that M. Clay- 
ron by indenture demiſed a houſe, and certain goods mentioned 
in a ſchedule, for 21 years, if “ certain perſons ſhould ſo long 


I live. $ Mod. 108. 


Poſt 262, 

1 Ld. Raym. 
244- 

1 Salk. 319. 
Carth. 404. 

5 Mod. 333. 


* P. 198. 
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live. That the plaintiff recovered a debt of 3000. againſt her, 
and execution thereon. ; ; 
Raymond excepted, That the execution was taken out pending 
a writ of error; and that all the precedents are, That it ought 
to appear to be with an afirmetur. 1 Sand. 182, 233. 2 Sand. 
233, and 317. And that it not appearing here that the judg- 
ment was affirmed, tis erroneous. h 
Holt Ch. J. It muſt either be a non prof. or an affirmance. You 
have indeed ſhewn, that the execution was ſuſpended by the 
writ of error, and therefore they ought to have ſhewn a de- 
termination of that writ before they took out execution. 


Butler verſus Cozens. 


_ full (14-) 8 IR Peter King moved to have full coſts in an action of 
— 3 treſpaſs, inter alia, For breaking his lock upon his 
Say. law of gate; and cited 2 Vent. 21 . and 3 Mod. 39. Curia. Had it 
_ - * been for taking away the lock, full coſts might have been given. 
7 Powell Juſt. But this ſeems to be laid as a treſpaſs in order to 

Ty the title; and where the freehold comes in queſtion, there 

"tis held full coſts ſhall be: But where the freehold does not come 

in queſtion, there no more coſts than damages. But if the 

Judge certifies the treſpaſs to be voluntary and malicious, there 

the coſts are to be full, by Stat. 22, 24 Car. 2. c. 9. But twas ad- 


journed, to ſee if the judge who tried the cauſe would certify. 


Withers verſus Baker. 


Declaration (1 5.) JN this caſe Halt Ch. J. declared, That by the courſe of 

court, a man may amend his declaration the ſecond 
Aliter, if term; but that when the declaration is amended, new rules for 
decÞPn is a. pleading muſt be given; for the plaintiff perhaps muſt thereby 
be put to a new defence. The plaintiff the ſecond term may 
2 Salk. 520. amend, but not change * the venue, tho' iſſue be not joined, nor 
P. 199. in any caſe afterwards. For in tranſitory actions the plaintiff has 
his election to lay his action where he pleaſes; therefore he ſhall 
not change it. Tho' the defendant may, on cauſe ſhewn. 


Wells verſus Ferguſon. 
Bond with a . { T6.) Bond was for 1co A with a condition, That if he did 
— ay not pay 50. by ſuch a day the bond ſhould be void. 


the bond is The court adjudged the condition to be repugnant, and the bond 
2 to be ſingle. 2 Lev. 77. Note; In this caſe Holt denied the cale 
alk. 9 11. 6. fo. 10. a. to be law. 


2 Salk. 463. 3 
K. * Adams 
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Adams ver/us Hincloe. 


(17.)Y TPON a ſpecial verdict the queſtion was, Whether Copyholds 
a copyhold could be entail'd, without laying a ſpe- — 1 
cial cuſtom for ſo doing; and adjudged per tot cur', That it cuſtom. 


might. but ſee 1 Bac. 
And Holt Ch. J. rejected the notion of my Lord Cote, about — 

the Stat de donis co-operating with the cuſtom; and held that 

that ſtatute turns all thoſe eſtates, which at common law were 

fee- ſimple conditional, into eſtates-tail. He ſaid, if a copyholder 

by licence makes a leaſe for years, the ſurrenderee (leſſee) of 

that copyhold is within the Stat. 32 H. 8. to bring debt as 

aſſignee. 


* Hil. Term, 1708. e 


7 Annæ Reginæ in B. R. 


8 


* The Queen verſus Ld. Drummond. Helt Ch. J. 


Porvell, Powis 
and Gould 


(1.) Y Ld. Drummond ſtood bound by recognizance juſtices. 
| to appear here the firſt day of this term; and Recogni- 


- 


Sir Simon Harcourt excuſing his non- appearance CID 
by reaſon of ſickneſs, moved, That his recog- Typ — 
nizance might be diſcharged, the Attorney General having or- charged. 
ders, and being in court conſenting thereto. But Holt Cb. J. nnn 
ſaid. Notwithſtanding ſuch conſent, my Ld. Drummond not ap- 
pearing in perſon, the court could not diſcharge the recogii- 
zance. But faid, they could reſpite it till the next term; which 


was done accordingly. 


Sawyer ver/us Login: 


(2.) A* information was for ſtriking in the church, and an Striking and 
acquittal thereon z and then they exhibited articles in , 
the Spiritual Court for brawling in the church; whereupon the 2 Ld. Rn. 


22 defendant 859. 


—— — 6 
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defendant moved this court for a prohibition. And for the prohi- 
bition it was ſuggeſted, that where a man is acquitted at common 
law, he ought not to be cited or ſued in the Spiritual Court; and 
ſhew'd, that an information was exhibited againſt him for the 
ſame battery, and that he was acquitted, c. & | 

Sit Peter King, Recorder of London, alſo for the prohibition 
faid, That the ſtriking and brawling were ſo twiſted together that 
P. 201. tis all the ſame fact, and one offence ; and * therefore being ac- 

quitted at common law, the plaintiff cannot proceed afterwards 
in the Spiritual Court, for the common law ſhould have pre- 
ferehce; and cited 4 Co. 20. That if an offence is committed 
which is partly temporal and partly ſpiritual, the Temporal Court 
ſhall draw the whole offence; and they ſhall not proceed in 
both courts. And acquittal or conviction in the Temporal Court 
ſhall be a bar in the Spiritual. : 

But the court would not grant the prohibition, becauſe they 
ſhould have pleaded this matter, which they ſuggeſt here, in the 
Spiritual Court; and if they had refuſed the plea, then they might 
have juſtly come and moved for a prohibition. 15 | 

Powell ſaid, Brawling and ſtriking in the church were two 
diſtin& offences; and though they-cannot proceed in the Spi- 

ritual Court for the battery, after an acquittal at common law, 
.yet they may go on for the brawling, for the. common law has 
not conuſance of the brawling ; which Halt Ch. J. ſeemed to 
agree: But ſaid, that it would be hard to proceed in the Spiritual 
Court for the brawling, after an acquittal at common law for the 
battery. But for the cauſe aforeſaid à prohibition was denied. 


Sumner verſus Ferryman. 


A barge t- (3.) EBT for 601. on a bond dated 16 Auguſt, 1706. 
2 Upon oyer of the condition, it was ſet forth in bac 
—— . verba, U. 7. he condition of this chli gution is fuch, that if Nicholas 
d for his Hooper 46 aid ſhall appear before the mayor, alder men, bathſſs, and 
— — uttder-fteward of the Borough of New Windſor, at the next court 
for-court; de of record, ta be bullen at the Guild-hall of the ſaid borough, on the 
and the bond 1975 of Auguſt inſtant, there to anſwer to Will. Davis, Benj. Child, 
and Benj. Tom pkins, in à plea of treſpaſs on the caſe, then this cbliga- 
tion to be void, or elſe in full force, &c. The defendant pleads in 
| bar, that he was fervant to Nic. Hooper, and that he was employed 
| P, 202, by Hooper in governing a barge, * loaden with ſeveral peoples 
| EDS goods, from Oxford to London ; and that in his voyage, upon the 
| 


river of Thames near New Windſor, the bailiff of New Windſor, pre- 

tending to have proceſs againſt Me. Hooper, and power and autho- 

ö | rity to attach the goods of Hooper, did attach the barge, then being 

. fab ciſtodid & gubernatione of the defendant; of which Hooper 
ns maſter, and fo hindered and detained them from going their 


1 


* & +4166 4. . 
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voyage, and refuſed to let them go, unleſs the ſaid John, the 
defendant, would give the ſaid bond to the ſaid bailiffs; fo 
that the ſaid defendant, to free the barge, and that he might 
deliver the goods to the owners, gave the ſaid bond with the 
condition; ub! reverd no bailiff ought to take ſuch a bond; and 
that it was took extor/ive, Sc. Et hoc parat eft verificare, &c. 
To this plea the plaintiff demurs, and the defendant joined in 
demurrer, 

Mr. Pengelly for the plaintiff ſaid, that this was a good bond, 
and ſhall not be avoided by dureſs, for there is no affault or re- 
ſtraint to his perſon ; and a bond ſhall never be avoided by du- 
reſs, but when the perſon is put in ſome terror, and ſo when his 
goods and. chattels are taken illegally or irregularly ; for if the 
caſe was ſo, he might avoid his: bond. But here he ſhall not 
avoid this bond, becauſe regularly taken; and cited 7 Ed. 4. 22. 
Bro. Abr. tit. Dureſs, pl. 16. 2 Inſt, 483. Co. Lit. 253. 6. Roll 
Abr. tit. Dureſs 687. and therefore the plea does not avoid the 


bond; and the condition net being againſt law, the plea is ill; and 


{o prayed judgment for the plaintiff, 

Mr. Raymond for the defendant ſaid, they had no authority to 
diſtrain this barge, and therefore the bond was void. There was 
indeed an action againſt Hosper, but it does not appear that this 
was his barge, only that he was maſter of it; ailo there were 
goods of other perſons in the barge; and things for the benefit 
of trade ſhall not be diſtrained, like the common caſe of a horſe 
in a ſmith's ſhop, Cc. And as to what Mr, Pengelly ſaid about 
duteſs, he cited a caſe out of The book of A. 29. pl. 14. which 
caſe is abcidged in Roll Abr. tit, Dureſi 687. Where a man made 
a deed by dureſs done to him by taking his * cattle, and though 
there was not any dureſs to his perſon, yet it was adjudged he 
ſhould avoid the bond: Then it may be objected, that though he 
may avoid a bond by dureſs' to his own goods, yet not to the 
goods of ſtrangers, as theſe were; to which he anſwered, that 
the barge-man had a ſpecial property, &c. and for theſe reaſons 
prayed judgment for the defendant. And at another day in this 
term the court gave judgment for the plaintiff ; which was de- 


P. 203. 


livered by Holt Ch. J. Who ſaid, that the defendant having ſub- 


mitted to the procels, let it be right or wrong, the bond which he 
gives ſhall be a good bail- bond, and ſhall not be avoided, And 
if the goods of a ſtranget are in my cuſtody, and are attached, if I 
do not conteſt it, but give a bail-bond, their being the goods of a 
ſtranger ſhall not avoid the bail-bond. Indeed if he had taken it 
colore officit, when there was no proceſs at all, it had been void by 
the ſtatute. Powell J. ſaid, a man cannot avoid his bond by 
dureſs to his goods, but only to his perſon. Q. Judgmeat for the 
Plaintiff. | | C | 


Legg 
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Legg ver/us Stradwick. 


| Replevin. (4. HE Earl of Becferd, the 2d of Jan. 1692. demiſed 
- | to Anne Horſenell from Lady-day 1095. for twenty-one 
5. . years; which term by mean aſſignments came to Stradwick the 


defendant; and he, 25th of March, 1703. demiſed to Jacob Broom, 
from the 25th of March unto the full end and term of one year, 
and ſo de anny in annum quamdiu ambabus partibus placuerit, ren- 
dering 300. rent per ann. Jaccb enjoyed the term from 2 iſt of 
March to 17th of December, and then died inteſtate; and admini- 
fication was granted to Legg the plaintiff, who entered into the 
ſaid land; and becauſe 60/. a year and a half's rent was due, he 
avows taking the cattle, Sc. The plaintiff in bar to the avowry - 
faid, he did not demiſe to Brcom, as he has alledged in the avow- 
ry; and on that iſſue is joined, and verdict for the defendant, 
| And laſt term, | Bf | 
* P. 204. Mr./bitacre moved in arreſt of judgment, becauſe it was 
but a leaſe for one year to Broom ; then Stradwick's diſtraining for 
one year and a half's rent was ill, becauſe he diſtrained after the 
leaſe was ended. But thfs term the court gave judgment for the 
avowant, that the diſtreſs was lawful ; for Holt Ch. J. ſaid, ſuch 
a leaſe as this is not a leaſe for two years, or a leaſe at will, but 
tis a leaſe for every particular year, and yet you may diſtrain for 
ten years rent, at the end of ten years; becauſe one leaſe ſprings 
ſo out of the other, and out of the fame contract, as that when 
one year is ended, there is an end of that leaſe, and when the 
leſſee enters on another year, tis another leaſe for a year, & ſic 
tot ies gucties. *% 


* 


The Pariſh of St. Giles in the Fields ver/us The Pariſh 
40 of Weybridge in Com Surry. 


A. removed (5. ) FHN, a taylor by trade, an inhabitant of St. Giles's 
e e pariſh, removes to Weybridge in Surry, with a certificate, 
mag wel pen ap- and there takes an apprentice, who ſerved out his time, ſet up 
prentice, who his trade, and lived two years in Veybriage. But his old maſter 
lerves ours. being become chargeable, the juſtices of the peace made an or- 
and lives two der to remove Simons, and his ſaid apprentice, as part of his fa- 

cannot mily, to the pariſh of St. Giles, which order was moved to be 


EE. quzſhed z becauſe the word /amiſy muſt not be taken in ſo large 


fler. an extent. And this term the court gave their reſolution that the 
3 order was ill. ww Rat, | 
TY Helt Ch. J. ſaid, The queſtion was, whether this apprentice 


"ought to be removed with his maſter, by the word family in 8, 
| 2 2 | 9 W. 
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9 M. z. c. 30. The act ſays, That he and his family, and children 
born there, ſhall be removed, unleſs they have gained another ſettle- 
ment there. Beſides, this apprentice never came with a certificate; 
the ſtatute ſays, any that moves himſelf, be and his family ſhall be 
removed; that is, they that came along with him ſhall go back, 
and no other than them and the children born after; and for 
* them there is a ſpecial proviſion in the act. Secondly, He * P. 205, 
inhabited two years after the apprenticeſhip, which is another 
ſettlement. Therefore he is well ſettled at Weybridge, and can- 
not be removed to St. Gies s. Whereto Powell Juſt, Fc. ac- 
corded, 2 
Powts ſaid, it was like the cafe of St. Brides and the Savoy, 2 Salk. 533. 
where a lodger in the Savoy came into St. Brides pariſh, and my 578. 
rented a ſhop in Fleet-freet, but gained no ſettlement there; but 
takes a ſervant or apprentice, who ſerved his time with the 
lodger ; this was adjudged a good ſettlement for the ſervant or 
apprentice, tho' the lodger or maſter himſelf had never gained * 
one. Becauſe the ſervice being performed in the pariſh of St. 
Brides, it gained the ſervant a legal ſettlement. And the notice 
to be given according to the ſtatute, does not extend to a ſervant = 
or an apprentice. | | 
- Gould J. ſaid, Seeing that he had lived two years in Weybridge 
after he was out of his time, he could not be removed ; but if 
the maſter had been removed during his apprenticeſhip, it had 
been another caſe. ts 


Pariſh of St. Albans verſus Pariſh of St.” Botolph 
Biſhops-gate. | 


(6.) N order of two juſtices was made to remove a poor Order to re- 
man from St. Alban's to the pariſh of St. Botolph, Tome he wa, 

which ſays, that upon complaint being made to them, Cc. upon bound ap- 

examination it appears, he is likely to become chargeable; and it prong 

appearing that he was bound apprentice in the parith of St. Boto/ph Ame 

 Biſhops-gate, and that he there ſer ved as long as his, maſter lived, tived, ill. 

therefore they adjudge that to be the place ot his laſt legal ſettle- — 3 

ment, Ce. | 8 

Sir Edward Nertbey moved to quaſh this order, for tis altoge- Burr. Set. 

ther uncertain, For ½, It does not appear that he was bound ©* 570. 

by indenture, and if he was not, he does not gain a ſettlement. 

2dly, It does not appear how long he * ſerved, only that he ferved * P. 206. 

as long as his maſter lived, which might not be above a week, 

ergo tis uncertain, 

Mr. Raymond for maintaining the order ſaid, tis a queſtion if 

the bare binding of it ſelf does not make a ſettlement, and the 

forty days mentioned in the ſtatute is only as to the reſidence. 


U u . 2dhy, 
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2dly, The juſtices do adjudge Sr. Betclph Biſpopſgate to be the 
place of laſt legal ſettlement, which is enough for them to 
remove him. But the court concluded the place of his laſt legal 
ſettlement from the ptemiſſes, which are ill; and ſays, therefore 
we do adjudge, Cc. and for theſe reaſons before given by Sir E. 
Nortbey, they quaſhed the order for uncertainty. And 

Holt Ch. Juſt, ſaid, That notice is to be given when a man 
comes into a pariſh, but no notice is neceſſary in caſe of an ap- 
prentice or ſervant; and barely binding a man apprentice, does 
not gain a ſettlement, unleſs he ſerves forty days. And then he 
took exceptions, that by the a& of parliament, when an order 
is made by corporation juſtices, the appeal muſt be-at the next 

quarter ſeſſions : But upon reading the ſtatute it appeared, that 

the borough of St. Alban was excepted out of the act. 

Order quaſhed. Fe | | | 


Queen and The Commiſſioners of the Land-tax for 
os lt tet Barnwell. - | 


Mandamas to (6.) 1 PON the motion of Sir Peter King. recorder of Lon- 
— 0 don, the coutt granted a mandamus to the commiſſion- 
Poſt 254 ers of the land- tax for Barnwell, to tax the lands there equally. 


5 Fowbert verſus Ekins. 
Ne wial de- (7.) IR FJ. Mountague, Attorney- general, moved for 2a new 
nied. trial in this cauſe; becauſe the poſleg was eaten with 
rats. But the court denied it; for “ part of it remained, and 
P. 207, 67 Ma the coſts and damages, written with the -party's own 
1 0 f 25 f 
Queen verſus Griffith. 


R. Dee moved to quaſh an indictment againſt the of 
defendant for taking goods feloniouſly, which the pro- 


Indictment of 8. | 
felony quaſh- ( Y 


r. ſecutor had as executrix to J. S. ies | 
180, ic. Curia. It is not faid where he took them, nor in what man- 
ner, ſo that it does not appear he ſtole them, 


: 


 * Qualhed 2%. 


Holl 
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Hull ver/us Holliday. 


(9.) AN action brought againſt a bankrupt ; the defendant pleads Statute of 
| the ſtatute of bankrupts, in which 'tis ſaid, That the _— 

perſon who does as the aft diretts may plead the general iſſue ; and This deciſion 
that he manifeftly became a bankrupt before the day, Ec. ſeems to have 

Holt Ch. Juſt. ſaid, this plea will not do; for when a ſtatute Nun. v. 15. 
gives a plea, it muſt be pleaded in the words of the ſtatute; and explained and 
beſides, by this pleading, it does not appear the perſon was 3 vane by 
within the act; for the debt might be after he became a rg 
bankrupt, and before he became a public bankrupt, and wards conti- 
then he would be out of the privilege” of the act. Therefore __ by = 


judgment for the plaintiff, ni cauſe ſhewn before the end of the but now ex- 


term. pired: At 
| preſent, by 


5 G. 2. c. 30. f.7. a bankrupt ead his bankru (generally) and that the cauſe of ac- 
tion before the — Mr give that - 2th the ſpecial matter, in evidence. See 
the ſtatute, And ſuch plea muſt conclude to the country. 1 Barne's Notes, 236. Poole v. Broadkeld. 


Grumble verſus Jones in B. R. 
(10. ) A SPECIAL verdict finds, that the grandfather was Deviſe in re. 


* ſeiſed in fee, and by will deviſes thus: I give to my OO 
daughter Agnes for life, remainder to A. L. and his heirs; and for and for de- 
default of ſuch heirs, remainders over. And the queſtion was, If fault over, is 
this be an eſtate in fee or in tail? Hole Ch. J. You will find it a _ 

hard point to make this an “ eſtate-tail. Sir Peter King urged, * P. 208. 
that it was ſo; and cited the caſe of Tale and Cook, Eaſter term, Vide ante, 
4 Ann. If the remainder had been to his brother, or to any *” 

body that. had been heir at law, it would have been a tail ; for 

then he could not have died without an heir, and ſo a remain- 

der might properly be; or if.it had been de /* excunte, or the 

like: But theſe limitations were never carried further, But the 

court gave judgment, That this was ſee, but made the rule nf, 

Sc. Note; The controverſy was between the heir of the de- 

viſor, and the heir of the deviſee no way related to the deviſor. 


Reeves verſus Gower in C. B. 


(11.) 1* a ſpecial verdict the caſe was found thus: A. by his Devi to 4. 
| will deviſes lands to B. and then bequeaths legacies ; 5, _ 
and after two or three legacies to different perſons, he gives 51. two years, 4. 
to C. and directs B. to pay it, but gives him two years time to has a fee. 
pay it. The jury find the lands to be 50 6. per ann.; and the Calipers” 
queſtion was, What eſtate B. had, whether tor life or in fee? cafe. 
And adjudged 10 be a fer, For that the deviſe here was a ſum * Bac: Abr- 
| in Zaberitte 
there cited. 


— * 
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in groſs, and a debitum in preſenti ſolvend in futuro; and it was 
a ſum certain to be paid by B. at all adventures, whether the 
land yielded full 5 J. or not; and. ſo not like the caſes, where 
the ſum deviſed is to ariſe out of the profits, &c. 


* 


Price verſus Clark in B. R. 


in HIS caſe was now again moved, and agreed, that 
nnn the words, if true, would ſubject him to eccleſia- 
ſtical cenſure, and thereupon Sir Peter King prayed a conſulta- 
tion; and cited 3 Lev. 71, 18. Godb. 446. and 2 Roll. 297. 
Mr. Solicitor-general argued, That defamation, to give the Spi- 
| ritual Court juriſdiction, muſt be in teſpect of the cauſe, not of 
P. 209. the perſon ; and therefore there is “ no difference between a 
| clergyman and a layman; 4 Co. 20. 2 Inf. 692. And unleſs x 
it ſubje& him to eccleſiaſtical cenſure, tho he be a clergyman, 
yet they have no juriſdiction for ſuch defamation. God6. 446. 
Nor can he have prejudice by the words; for when a parſon is 
admitted by the ordinary, can he afterwards be deprived for ig- 
norance ? He might be refuſed for ignorance, but I never heard 
- one parſon deprived for it. This parſon was only a curate, 
Powell. But this is his way of living, i. e. his trade; and to 

ſay one is ignorant in his trade is actionable; ſo to ſay ſuch an 

attorney, Sc. is ignorant in his profeſſion. Powrs. Take all the 
words together, they import a great ſcandal, Holt Ch. J. You 
- muſt make ſomething out for which he is ſuable in the Spiri- 

tual Court. Er adjornatur., © 

. .(13.) Note; Towards the concluſion of this term, Holt Ch. ]. 

declared for law, That no action of treſpaſs vi & arms would lie 

for a tenant at will againſt his landlord, for the lord's entering 

or diſtrainigg for rent, Cc. and cited Dyer . 10 E. 4. 7. 

2 Haft. 10g. and Mo. 105. And note Fuchs Law, |, 3. c. 6. 
That no action of treſpaſs will lie for a leſſee for years againſt the 
leſſor, 2ltho'. he diſtrain without cauſe, And ſee there the rea- 
ſon. 2; 9 Co. 76. TZelv. 148. Ming. Max. 1, 703. 


> + Eaſter 
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Lord Altham verſus Lord Angleſea. 
(J.) + HIS was an iſſue directed out of Chancery, to try A ine levied, 


the validity of James late Earl of Angleſea's will. but no decla- 
The caſe was this: James Lord Angleſea, tenant in aud then 2 | 
tail of lands in Jreland, levies a fine, and the next recovery had, 
term following ſuffers a common recovery, wherein the conuſee 8 Ag 
was made tenant to the præcipe, and tenant in tail came in as conuſor or 
vouchee : It was found, that there was no deed or other writing, _ - 0 
between the levying the fine and ſuffering the recovery to lead 7,2" "> 
the uſes of the fine; but tenant in tail, ſuppoſing himſelf ſeiſed Rep. 16. 
in fee by the recovery, deviſes the lands in queſtion to the plain- Holt 733. | 
tiff, | | (i 3 | & JI 2, 
There were two points argued, which were ſaved upon the 
trial. 1. As to the matter of evidence; whether depoſitions 1. If deres. 
taken in Ireland by virtue of a dedimus, certifying that the * — I de — 
ſent over were true copies of certain fines and recoveries ſuffer - evidence here. 
ed there, and witneſſes ſwearing that they were the ſame, and 
had received no alteration, &c. be good evidence. 2. Whether, 
there being no deed to lead the uſes, according to the ſtatute of 
ftauds and petjuries, the uſe teſulted to the conuſor, or went 
to the conuſee, ſo as to make a good tenant to the præcipe. 
Sir Simon Harcourt, and Sir Thomas Potis, for the defendant, 
argued, That the evidence was not good; becauſe the beſt evi- ; 
dence that can be had muſt be given; and here & they might P. 211. 
have ſent one to have examined theſe records, who might have 
taken copies of them, and have atteſted them to be true copies 
viva voce And as to the other point, that the uſes not being 
declared in writing, the fine could not make a tenant to the præ- 
cipe, and fo the recovery was void; for they ſaid, a fine without 
uſes declared in writing, would have no effect, but it would re- 
ſult to the conuſor in the ſame condition it was before the fine 
levied, and fo not cut off the intail. 2D I 
For the plaintiff it was argued, by Serjeant Hooper and the So- 
licitor-general and Mr. Eyre, That the depoſitions were good 
EE | WM evidence; 
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evidence; for the depoſitions of one that is ſick, or cannot 
come, may be read; and all thoſe, through whoſe hands theſe 
aſſed, ſwore they were not altered, As to the ſecond point, 
that the intent was plain, viz. only to make a tenant to the præ- 
cipe, in order to ſuffer a common recovery to cut off the intail, 
to the end that James Lord Anghſea might diſpoſe of his eſtate 
by will. That it was a queſtion, Whether uſes were included 
in the ſtatute by the words rafts and confidence: ; that the no- 
tion that a uſe (hall reſult to the conuſor, if it is not declared 
otherwiſe in writing, is grounded on 1 If. 23. 6. But it appears 
by Shorebridge and Lampew's caſe, Mich. 1 Ann. and Reynolds and 
Blake, 9 W. 3. That if a fine be levied, it ſhall not be eſteemed as 
of no effect, but ſhall go to the conuſee, if nothing appear to 
the contrary; that a fine is like a feoffment, and is a feoffment 
\ , of record; and if a feoffment be made to B. of Blackacre for 
10 J. it will go to B. and not reſult ; that preſumptions are to 
be made for the benefit of common recoveries, being now be- 
come common aſſurances. 
Upon arguing of this caſe, Holt Ch. Juſt, ſaid, That if tenant in 
tail diſcontinue in ſee, and a præcipe is brought againſt one who 
is not tenant to the præcipe, and tenant in tail comes in as vou- 
chee, whereby he admits the ſtranger to be tenant to the precipe, 
. this ſhall eſtop the tenant in tail, and his heirs general, but not 
bdghe iſſue in tail; yet truſts and uſes are ſynonymous” in the Jaw, 
*P.212. Cc. Suppoſe a bargain and ſale is made to ſuffer a * common 
| 22 within a year, and none is ſuffered, it is to the uſe of 


A But in this caſe, where the præcipe is brought 
conuſee, there is a uſe ariſes to him by operation of 


— 


Powell faid, He was. not. fo- clear as the Lord Ch. Juſt. but 
| ſaid, that a penny conſideration would prevent the reſulting of 
the. uſe, but here was none; upon levying the fine there was a 
uſe, and where did it veſt but in the conuſor, ans how came it 
out of him ?. 

The lad day of this terra the court gave their opinion fie. 


wenn Geuld. Thero ate two points in queſtion: : 1. Whether the de- 

| poſitions of one who is out of England, where no proceſs will 
fetch him, may be read as evidence to prove the record? And 1 

hold it may; ee 1 

2. A8 to the tenant to the proccipe ; I bold, that bers bs u god 
tenaat to the preeipe; for I do not take it to be within the ſta- 
tute z if there be a common recovery ſuffered, it muſt be pre- 
ſumed that there is a tenant to the præcipe; and if there be hone, 
it muſt be avoided by a writ of error. 


5 . _Pown of the ſame n as to the firſt penny for the fame 
: 9 2 5 2 reaſon. - 
x; : N "IF | | 2. 1 hold 
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2. I hold, that if a fine be levied to 4. with conſideration at 
this day, by a parol averment of the money being paid, it will veſt 
the uſe in the conuſee, and ſo I hold it would be, tho' within the 
ſtatute; it was certainly ſo before the ſtatute, and is ſo at this 
day. 

Beſides, they being but one conveyance, you cannot raiſe a 

conſtruction of law in the middle of a conveyance. 


Upon the reaſon of Dowmon's caſe, the deed may follow a long 9 Co. 8. a. 


time after the fine; and in Dyer it follows four years after; and 

ſo it may be longer, if there be no act done in the mean time, 

declaring the intent to be otherwife. | 
Powell. As to the firſt, I would have it brought to a certainty; 


it is better to have witneſſes viva voce, where * they may be had. P. 213. 


But ſuppoſe the record be out of the queen's dominions, or in 
the Weft Indies, or in Scotland, I take it, that a depoſition would 
do in ſuch cafes, &c. | | 


As to the ſecond point, as it is dangerous to avoid ſuch con- 


veyances, ſo it is to break into the ſtatute. | 

Tho' the recovery ſhews the intent, yet it is not ſuch a.writ- 
ing as is intended by the ſtatute ; and the common law will not 
diſtinguiſh between truſts and uſes, 

Neither the conuſee nor a ſtranger can take à uſe by a parol 
averment. But here I hold that the conuſee did not take by way 
of uſe, but at common law : But here there muſt be a parol aver- 
ment to prevent the reſulting of the uſe. But ſuch averment will 
not be admitted. | 440 1 v3 40 

The fine had its operation immediately before the recovery, ſo 
as here muſt be a parol averment, that it was to the uſe ot the 
common recovery; and this parol averment, hindering the re- 
ſulting of the uſe, is out of the ſtatute; for it is not to raiſe # 
uſe, but to prevent its a gr = | 

Hol Cap” fuft' ſaid, As to 


e firſt point the law requires the 
beſt evidence that can be had. But we cannot compel any ane to 
come out of Ireland; nor oblige any one to go and inform him» 
ſelf, in order to be a witneſs: But this rule is to be interpreted 
with reſpect to the perſon depoſing; as that a man's affidavit ſhall 
not be read, when he is here to give his evidence vive toe ; but 
when the perſon cannot be brought into court, tho' there be other 
witneſſes to give evidence viva voce, yet the depoſitions of thoſe 
that are abſent may be read; he cited 2 Cro. 541. but ſaid, he 
would not warrant the authority of the caſe. 

To the ſecond point he ſaid, this was out of the ſtatute of frauds 
and perjuties. There be two clauſes in the ſtatute, the firſt is, 


That all declarations of truſts ſhall be manifeſted by ſome writing, fign- 


ed by the party, or by bis la teil in neriting, or elſe be vad; the. 
ſecond is, That truſts reſulting by implication of law,. {ball be us. of 


this a3 bad not been made, Now-1 hold, that fince the ſtatute 


+ | there 
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* P. 214. there muſt be a ' parol averment to make the aſe reſult; * for at 
common law, if a fine was levied, it was to the uſe of the conu- 
ſee till ſuch averment. 

When tenant in tail comes in as vouchee, he admits the co- 
nuſee tenant to the precipe; and his meaning is plain, that he 
intended to make himſelf. tenant in fee; not from the uſe that 
ſhould reſult from the conuſee, but from that reſulting from the. 
ſeifin w the recoveror. Idto, nemine contradicente, judgment for the 

lainti | 
Þ Nota; In this caſe, Holt alſo faid, that the ſtatute of frauds, 
which enacts, That the declaration of truſts ſhall be manifeſted by ſome 
writing figned by the party, extends only to the ſtrangers, and not 
to the conuſee of the fine ; for there need be no writing to de- 
clare the uſe to him, therefore it cannot reſult without a parol 
averment: But when a fine is levied, and *tis to the uſe of a 
ſtranger, then it is within the ſtatute, and muſt be declared i in 


writing. | wad | . 


th Queen ver/us Vicars. 


 Manienar to (2. ) eee to the corporation of Doncgſler, to 10 reſtore | 
pc dere. . : ' —— Vicars to be a capital burgeſs ; to which they re- 
Ero. 20. 5 * turn, that the corporation have, time out of mind, had a toll for 
1 Si "4 | cbals, viz; for every wain load going through the town a coal, 
5 Mod. 257. of the value of one nny ; for every cart load a coal to the value. 
| of a halfpenny ; and for every horſe load a coal, as big as a piece 
of wood, kept time out of mind by the corporation: That the. 
faid Vicart did, contrary to his oath, hinder the gathering of this 
toll, as well by menaces to the toll-takers, as by perſuading the 
- owners of the coals not to pay toll, and telling them, that he 
would uphold them in their refuſal. 
After ſeveral arguments, the court was of opinion, that it was 
not: ſufficient cauſe to turn him out. For Powell Juſt, ſaid, it was 
no more than ſaying the toll was unreaſonable, when it appears 
ſo to be to the court, eud alſo uncertain. Lu a PEreprory. 
Oy was . if] 


f *P. 215. _ | * Queen verſus Jennings. 5 | =. (17: 
Indiament (+ . ArE TINT for refuſing to take upon him «the of- 
for u. fice of high conſtable for the — of Farnham, licet 
the ofice of debito & legali ns fut, &e. To which the defendant 
ble. pleads not guilty, and the jury find a ſpecial verdict, That the 


"0 defendant Jennings was at a court, * n the manor of the 
2 85 | hundred 
2 Salk. 502. | 
Holt 152, 
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hundred of Farnbam, 16 Sept. anno ſexto e reginæ, debito mo- 
do electus chief conſtable for the hundred of Farnham; and they 
find, that he being ſo elected, did refuſe, Fc. They find far- 
ther, that within the manor of the ſaid hundred of Farnham, 
there are ſeveral other manors belonging to divers lords, the in- 
habitants whereof uſed to be elected for the ſaid hundred; they 
find alſo, that there is the manor of the town of Farnham, within 
the manor of the ſaid hundred, in which there is a court-leet ; 
and that the defendant is an inhabitant within the ſaid town of 
Farnham, and non alibi; and that no inhabitant of the town of 
Farnham ever ſerved as high conſtable for the hundred of Farn- 
bam. 

The queſtion ariſing upon the ſpecial verdict was, Whether 
the defendant being in a particular leet, is excuſed from ſerving 
as high conſtable of the hundred ? And on debate, the court held, 
| that he it not excuſed. Holt Ch. Juſt. ſaid, that high conſtables 
are officers at common law; and that the ſtatute of Ed. 3. did 
not give them an additional authority; and that if a hundred have 
not a leet, the high conſtable mult be choſen at the ſheriff's tourn, — King, 
yet his power would be reſtrained to the particular hundred; and 3 Kb. 1). 
do not know that the ſtatute of Winchefter makes ſuch an alter- 
ation as will exempt him; he faid likewiſe, that in a private leet 
the lord may fat as judge, and exclude the ſteward. re, If ſo 
in a publick leet. 

The court gave judgment for the queen, upon the ſpecial yer- 
dict, But exceptions being taken to the indictment, it was pur 
off to Trimty term next. 


Smith verſus Bowen. 85 F. 216. 


(4) . HE defendant Bewen was indicted at the O/d Bailey for Appeal of 
the murder of one Smith, and found guilty, but ob- —_ 2 

ized the queen's pardon ; the appellant, an infant, as brother IIe pot, 
and heir to the deceaſed, lodges an appeal in propria perſona againſt $30, 35+ 
the ſaid Bowen, before the juſtices of oyer and terminer and gaol * %. m. 
delivery, the fame ſeſſions at the O/d Bailey, which being removed Holt 355. 
by certicrari in B. R. . 

Sir Thomas Parker for the appellant moved, that he might be ; Burr. 2643, 
admitted per guardianum in B. R. which the court refuſed, as too &c. 
late, for it ought to have been commenced by guardian at firſt, 
and then they. thould have moved to have had him admitted by 
his guardian in B. R. The court ſaid, that if the defendant 
pleaded this in abatement, - the appellant might confeſs his plea, 
and commence a new appeal by ks for a nonſuit is peremptory 2 
Bot an avatement is not. 
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Afterwards the appellee being brought to the bar, and the 
appellant being in court, his counſel would have abated the writ, 
and brought a new appeal by bill. But the court would not let 
them. And Holt ſaid, that this is not like the caſe of Watts and 
Brains, 3 Co. Entries; jor there the writ was void. At another 
day, the appellee being brought to the bar, the appellee's coun- 
ſe] refuſing to plead the infancy in abatement, deſigning to take 
Appeal abat- advantage of it after trial, the court ſaid, that ſince they would 
en per cur ex not plead the infancy in abatement, the court would: abate the 

fiſt appeal ex officio; and ordered it to be entered, that the ſaid 
_ . appellant being in court, and it ——— by inſpeQion of the 
* N. B. He appellant, that he was under age, * zdeo the court ex officio does 
1 abate the appeal. And Holt ſaid, that if the appellant had not 
years old. been in court, then there muſt have: been a writ to have brought 
him into court, to inſpect him. Hereupon the appellant brought 
* P. 217. another appeal by bill, and declared againſt him “in cuſtadia mu- 
reſcalli, and the appellee being arraigned inſtanter, demurred to 
the appeal, and pleaded not guiity. 1 he court ordered the abate- 
ment of the firſt appeal to be entered as the firſt day of the term; 
and that the pleading to the ſecond ſhould be entered 1n/tanter, 
that the demurrer might be firſt determined; and for that end 
made it a con/i/zum tb be argued in Trinity term next. 

The appellee prayed to be admitted to bail; which the court 
ſaid, they could do on iſſue joined, demurrer, or cur' adviſare 
walt, if he could find four ſufficient bail, who would be bound 
body for body, But thoſe he offered not _—_ 3 of, he 
was remanded to the Marſbalſea. 


| Young verſus Slaughterſord. 


Paſchꝰ octavo Anne Reginæ. 
Bill of if appeal UR REV ff. Wine e quod die Mercuri proxime poſt 
| 3 = quindenas Paſchæ iſto eodem termino, coram domina regina 


2646, Ce. apud 6 venit Henricus Voung, de Hartfield in 
comitatu Suſſex, frater et heres Janz Young ſpinſteræ, ſororis 
ſuæ nuper defunctæ, in propria perſona ſua, et protulit hic in co- 
ria dictæ dominæ reginz, tonc ibidem, quandam billam ſuam 

verſus Chriſtopherum Slaterford, alias Slaughterford, de Sbalford 

in comitatu Surrey prædicto, braſiatorem, in cuſtodid mareſchalli, 

&c. de morte pradictæ Janz quondam ſororis ipſius Henrici, unde 

eum appellat ; et ſunt plegia de proſequendo, ſcilicet Willielmus 

| Godfrey, de Godalming in comitatu Surrey, generoſus, et Hen- 

ricus Young, de Kirdford in comitatu Suſſex, huſbandman : Que 
quidem billa ſequitur in hac verba; Surrey ff. Henricus Young, 
de Hartheld in comitatu Suffex, frater et hæres Janz Young ſpin- 
* ſter# 
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ſtere, ſororis ſuæ nuper defunctæ, in propria perſona ſul inſtanter 
appellat Chriſtopherum Slaterford, alias Slaughterford, de Shal- 
ford in comitatu Surrey prædicto, braſiatorem, in cuſtodia mareſ- 
challi Mareſchalliæ, dominæ reginæ coram ipsa regina exiſten- 
tem; de eo, quod ubi præfata Jana, ſoror ipſius Henrici, fuit in 
pace Dei et dictæ dominæ reginæ nunc, apud Compton in comi- 
tatu Surrey prædicto, 21 die Novembris anno regni dominæ 
Anne, Dei gratia Magnæ Britanniæ Franciæ et Hiberniz reginæ, 
fidei defenſoris, &c, ſeptimo, circa horam tertiam poſt meridiem 
ejuſdem diei, ibi ſcilicet apud Compton prædicto in comitatu 
Surrey prædicto, venit prædictus Chriftopherus felonice volun- 
tarie ac ex malitia'ſu4 precogitata, ut felo dictæ dominæ regine 
nunc, ac contra pacem dictæ domine reginæ nunc Coronam et 
dignitatem ſuas, anno die et hora prædictis apud Compton pre- 
dicto in comitatu Surrey prædicto, vi et armis, &c. ac in et ſuper 
cancem Janam Young, in pace Dei et dictæ dominz reginæ ut 
prefertur exiſtentem, felonice voluntarie ac ex malitia ſua præco- 
g:taia inſoltum fecit; et cum quodam baculo ligneo valoris unius 
denarii, quod ipſe idem Chriſtopherus in manu ſua dextra anno 
dic hora et loco prædictis, in comitatu Surrey prædicto, habuit et 
tenuit, præfatam janam Young in et ſuper ſiniſtram pirtem ca- 
pitis ipſius Jane, prope frontem ejuſdem Jane, anno die hora et 
loco predictis in comitatu Surrey prædicto, felonice voluntarie et 
ex malitia ſua pracogitata verberavit et percuſſit; adtunc et ibi- 
dem dans eidem Janæ cum baculo ligneo prædicto, in et ſuper 
dictam ſiniſtram partem capitis ipſius Janz prope frontem ejul- 
dem janæ, unum vulnus mortale, latitudinis duorum pollicium, 
et profunditatis ynius pollicis : De quo quidem vulnere mortali 
præfata Jana Young, anno die et hora prædictis apud Compton præ- 
dicto in comitatu Surrey prædicto, inſtanter obiit. Et fic præ- 
dictus Chriſtopherus felonice voluntarie ac ex malitia ſua præ- 
cogiiata prefatam Janam Young, ſororem prædicti Henrici ac 
cujus heres idem Henricus eſt, modo,et forma prædict' anno die 
et hora prædictis, apud Compton prædicto in comitatu Surrey 
prædicto, interfecit et murdravit, contra pacem dictæ dominæ te- 
ginæ nunc coronam et dignitatem ſuas. Et quam cito prædictus 
Chriſtopherus feloniam et murdrum feceret, ipſe idem Chriſto- 
pherus fugit, et prædictus Henricus prædictum Chriſtopherum 
recenter inſecutus tuit de villa in villam, uſque quatuor villatos 
propinquiores, et ulterius quouſque, &c. Et ſi prædictus Chrit- 
ropherus velit dedicere feloniam et mutdrum prædid', ſuper 
eum in forma prædictà impoſit', prædictus Henricus paratus eſt 
verſus eum probare prout curia, &c. | 


Et prædictus Chriſtopherus Slaterford, alias Slaughterford, in Plex of wen- 
propria perſon ſud venit et defendit vim et injuriam quando, &. 


et omnem feloniam et murdrum et quicquid, &c. et petit ju- 
dicium de billa appelli prediaa; quia dicit quod jipſe tempore 
feloniæ et - murdri prædict“ fiert ſuppoſit', ac diu antea et 
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poſtea fuit commorans et converſans apud Shaford in comitatu 

Surrey. Abſque hoc quod ipſe, dicto tempore felonie et murdri 

prædict' fieri ſuppoſit', aut ad aliquod tempus antea vel po- 

* ftea fuit commorans et converſans apud Shalford in comitatu 

Surrey, prout per prædictam billam appelli ſuperius verſus eum 

ſupponitur : Et hoc paratus eſt verificare, unde petit judicium de 

Plea of not prædictà billa appelli, et quod billa illa caſſetur, &c. Et quod 

with and feloniam et murdrum prædict' idem Chriſtopherus dicit, quod 
41 ipſe in nullo eſt culpabilis; et inde de bono et malo ponit ſe ſi- 

per patriam, et prediftus Henricus Young fimiliter, &c. | 

Replication Et prædictus Henricus'Young in propria perſona dicit, quod per 

bac ll 2 aliquam per ptædictum Chriſtopherum Slaterford, alias Slaugh- 

9. 2 ſuperius placitando allegatam, billa appelli prædicta mi- 

nime caſſari debet; quia dicit quod ipſe idem Chriſtopherus Sla- 

terford, alias Slaughterford, tempore feloniæ et murdti in billa 

ipſius Henrici Young predicta ſupet ius mentionat', per prædictum 

Chriſtopherum Slaterford, alias Slaughterford, fieri ſuppoſit', fuit 

commorans et converſans apud Shalford in comitatu Surrey præ- 

dicto, prout per billam prædictam iphus Henrici Young ſuperius 

ſupponitur. Et hoc petit quod inquiratur per patriam ; et præ- 
Award of dictus Chriſtopherus Slater ford, alias Slaughter ford, ſimiliter, &c. 

ven. ae. I deo tam quoad triandum exitum iſtum, quam ptædictum alium 

| exitum inter przdictum Henricum Young et præfatum Chriſto- 

pherum Slaterford, alias Slavghterford, ſuperius junctum, veniat . 

inde jurata coram domina regina apud Welſtmonatterium die lunæ 

proxime poſt craſtinum aſcenſionis Domini, et qui nec, &c. ad 

recoguizandum, &c. quia tam, &c. Idem dies datus eft partibus 
Co. Ent. 60. prædictis ibidem ; viz. prædicto Chriſtophero in cuſtodia mareſ- 
Cre. Caf cz. halli Mareſchalliz, &c. Ad quem diem coram Gomira regina. 

Car. 5 32. k ; ; f g 

Ligot v. P. apud Weſtmonaſterium veniunt tam prædictus Henricus Young in 

got, Intr. Tr. propria perſona, quam prædictus Chriſtopherus Slaterford, alias 

—_ Slaughterford, in propria perſona ſua, & c. Et vicecomes comi- 

Continuance. tatus prædictiʒ videlicet Willielmus Stevens, armiger, retornavit 

breve de venire facias prædictum in omnibus ſervitum et execu- 

tum, unicum panello de nominibus juratorum, quorum nullus, 

| &c. Ideo preceptum eſt vicecomiti quod diſtringat juratores 

prædictos per ones terras, et quod de exitibus, &c. ita quod 

habeat corpora eorum coram dowina regina apud Weſtmonaſte- 

rium, die Sabbati proxime poſt craſtinum Sante Trinitatis, ad 

recognizandum in forma prædictà, &c. Idem dies datus eſt par- 

tibus prædictis, videlicet ptædicto Chtiſtophero cuſtodia ma- 

reſchalli Mareſchalliz, &c. Ad quem diem coram domina re- 

gina veniunt tam prædictus Henricus Voung in propria perſona 

ſuũ, quam prædictus Chriſt6pherus Slaterford, alias Slaughterford, 

in propria perſona ſui,” ſub cuſtodiam mareſchalli, &c. Et ju- 

ratores juratæ illæ, exact, iſimiliter veniunt, qui ad veritatem de et 

ſuper premiſſis dicendam electi triati et jurati, quoad exitum ptæ- 

dictum inter partes prediQas ſuperius ultimæ junctum, _ 

| 2 | uper 


=> 


* 


Eaſter Term 8 Ann. 


2 


— 


ſuper ſacramentum ſuum prædictum, quod prædictus Chriſtophe- 

rus Slaterford, alias Slaughterford, tempore feloniæ et murdri 

prædict' per ipſum ſuperius fieri ſuppoſit', fuit commorans 

et converſans apud Shalford prædicto in comitatu Surrey præ- 

ditto, prout prædictus Henricus Young ſuperius allegavit Et. 

quoad feloniam et murdrum prædict', juratores prædicti ulterius 

ſuper ſacramentum ſuum prædictum dicunt, quod prædictus Chriſ- 
topherus Slaterford, alias Slaughterford, eſt culpabilis de felonid et 
murdro predia' ei ſuperius impoſit', prout prædictus Henricus 

Young ipſum prædictum Chriſtopherum Slaterford, alias Slaugh- 

terford, inde ſuperius appellavit. Et juratores prædicti ulterius 

dicunt ſuper ſacramentum ſuum prædictum, quod. predictus 

Chriſtopherus nulla, habet bona ſeu catalla terras aut tenementa, 

nec habuit tempore feloniæ et murdri prædict“ in forma 

przediaa commilT, nec unquam poſtea ad eorum notitiam. Et 

ſuper hoc, prædictus Henricus Young petit judicium et execu- 

tionem verſus præfatum Chriſtopherum Slaterford, alias Slaugh- 

.  terford, de et ſuper veredictum per curiam hic reddi : Super judgment. 
quo viſis et per curiam hic intelle&is omnibus et ſingulis pre- | 
miſſis, maturique deliberatione inde. prius habita ad petitionem 7 
prædicti Henrici Young, conſideratum eſt quod predictus Chriſ- 

topherus Slaterford, : alias Slaughterford, ſuſpendatur per col- 
lum quouſque mortuus fuerit IE ; 
1 The defendant Slaughterford was indicted at , King/ion aſſiges Appeal of 
for the murder of Jane Young ; and the jury there acquitting bim murder after 


againſt evidence, Holt Ch. Juſt. who tried him, remanded him, —＋ di- 


and ordered an appeal to be brought againſt him, and the appellee Holt. 6; ! 
being brought up by habeas corpus, and committed to the Mar. 3801293 1 
 ſhalſea, an appeal was accordingly brought; and being brought Ann. c. 4 | * 
to the bar, and arraigned in French, he pleaded in abatement, Ii. Lt: 
that the vill in which he was commorant was, Shaford, abſque 3 BY) 


hoc that it was Shalford, | 
Mr. Raymond for the appellant ſaid, that the appellee's plea 

was not Ia be received . — an affidavit, Bel "the act os 

amendment of the law, it being a dilatory plea'; at firſt the 

court inclined that the plea could not be received without an 

afidavit, criminal cauſes not being excepted! out of the act, (the 

exception of appeals in the act relating only to the preceding 

clauſe): But the appellee being brought the next day, the court 

was of opinion, that the plea might be read without an davit, 

becauſe tho' this plea for the moſt part is dilatory, yet it is not 

in this caſe, for the appellee muſt plead over, and “ iſſue joined * P. 218. 

on that as well as upon not guilty, and both may be tried atthe - 

ſame time; and accordingly the plea was received, and read in 

French by his counſel, and the: appellant's counlel igſtanter join- 

ed iſſue in French, to which the appellee's counſel ſaid ( môle- 

ment.) The court ordered, that à venire ſhould be iſſued out, 

Su 2 2 | bearing 


Eaſter Term 8 Ann. 


S baiting teſte the firſt Bay of term, and the appellee ſhould be tri- 
; ed at the bar; upon which the appellee was remanded to the 
| cuſtody of the marſhal, becauſe none would be bound body for 
Ante 217- body for him z the court ſaid, there muſt be four bail in an ap- 

peal of murder. 
Note ; Holt Ch. Juſt. ordered, that his irons ſhould be taken 


off when he was brought inte court. Vide poſt 228. 


Sawyer verſus Mavgridge. 


Double plea (6.) EBT upon a, bond, the defendant, e to the 
—+ late act, pleads two pleas, viz. non eff fatfum, and 


Holt % that ad fatisfied himſelf by ſale. Iſſue thereupon, and ver- 
"pe dict for the plaintiff, and for the defendant it was moved in 
arreſt of judgment: Upon oyer of the deed, it was in theſe words, 

| Theſe are to authorize you J. S. ro fell ſo many of my goods as come 
| 8. to pay my debts, which I do hereby Pr Mg owe to you, | 


Halt and Poueli held, that the action lay for thoſe words, for 
the word oblige is not neceſſary to make à bond; for if one un- 
der hand and ſeal e himſelf indebred, tis enough to 


bind him. 
Pois held, that the words I do bereby acknowledge to, Sc. were 
by way of parentheſis, which Halt oppoſed. 
| Jud ment for the plaintiff, - 
ors cited for the 4 rage Dyer al. 406. 2 34- 6. 


s e Par, en. 42. 339. 


25ßð. 229. . -* Roberts Re Moths,” 


e (80 Tes fot; going over the lainti®s cloſe with 
horſes, cows, and ſheep ; the defendant juſtifies, that 


= Tx not be has a way. for horſes, cows, and ſheep, and ſays, that ſuch a 
he — over. with horſes; and upon demurrer it was ad- 


2 le $68. ged ill; for is it is a juſtification. 0 for horſes. Judgment fer 
* el. St eee re 
Futte Ad Acht 7 gain ads 
| Nelſon fer Collins. 


Error on a (8 | WRIT of error vat of he Common Fiess; the error 
mann affigned was, that in the declaration it was Collins per 


— boy net ue fu, . e „L 
affirmed. 

See the fia- 1 "WA AP BONA "Dole 
tute 4 Ann. | 6 | | 
c. 16. | | | 
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" Holt Ch. Juſt. ſaid, that he remembered a caſe where it was 
aſſigned for error, that the attorney, by whom the party ap- 
peared, was no attorney of that court. But it was diſallowed 


for error; and that is not the merits of the cauſe, and may be 
helped by the late act, it being after verdict. Fudgment am- 


Harrington ver /s Buſh. 


(9.) Amen of treſpas for taking cattle, the defendant e 
pleads, quod poſſeftonatus fuit of the cloſe; and that he e. Jen. 
took them d foaſant. | — — 
The queſtion was, Whether in this caſe poſſefionatus fuit was Jie, 
ſufficient ? Or, whether the defendant have ſet forth his , Reue 


title? | - | his title. 
For the plaintiff was cited Pell verſ. Garlich, 2 Lutw. 1492. fk. 643. 


* Powell J. ſaid, That if the title cannot come in queſtion, poſ- _— 


ſeſſinatus fuit was ſufficient. But perhaps in this caſe the title may 8. C. ad * 


come in queſtion ; and cited Yefverton, Foldar verſ. Ridge, and 2 Mod. - 
Cr. Jar. Purefoin verl. Genit. 3 


Ch. Juſt. ſaid, That he thought the title could not come —— 
in queſtion; for the action is brought only for taking his cattle ; 1. & p. 
if he had claimed the land, the action ſhould have been for en- * p. 220. 
tering the land; but where the treſpaſs is only for a perſonal | 
act, as beating or taking cattle, e 5 is ſufficient. , 

If A. is poſſeſſed, and B. comes and treade down his corn, Cro. Car. 138. 
and A. molliter manus impoſuit, to put B. out of his corn, for 3 WII 173. 
which B. brings aſſault and battery, A. may plead quod poſſeſio- 
natus fuit, Fc, and that he molliter menus impoſuit to put C. out 
of his corn, and it is good, without ſetting forth a title. He 
ſaid, this was like the principal caſe, for the action is tranſitory, Title to be 
and cannot be made local but by a clauſum fregit Indeed in an ern in 2 
avowry, a title muſt be ſhewn, but that is not like this caſe. Vel 148. 
Peuis and Gauid of the ſame opinion. And judgment for the 1 Brownl. 


defendant. þ : os 
190. 


Anonymous. | 


{11.) A CTION upon the caſe for words ſpoke of ove who Wort, of 
0 A went about the country to collect charity for a loſs by colledtor of = 


fire; the words were, He fired his houſe, {inn voluntarily) Bur . * 


He was brought up to roa and cheat the country, and fince be bat cial damage 

fired his bouſe, be has cheated it mere and moe; per quad he * oh 

much charity, which otherwiſe he would have had; after trial, ration, and 

and verdict for the plaintiff, it was moved ia arteſt of judgment, proved on the 

by Mr. Page, that the action did not lie. a hn ogg 
1 ” 


tiff 
Ang have 


CT of 
* 2 MES 
—— — * 
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been intitled And the court was of the Go opinion. For the innuendo did 
1 Roll. Abr. not ſupply the place of voluntarily, which muſt be proved to 
34, 35. make him criminal; and ſuppoſe i it had been ſaid voluntarily, yet 
ns atthis the action would not lie; * for it is not felony, unleſs it be with 
is otherwiſe intent to fire his neighbour's houſe ; and tho the words are taken 
ſettled, by in malam partem, yet they are not actionable. 
1 Alſo Powell ſaid, It was unlawful for people to go above the 
221 country and collect charity, unleſs they have letters patents. And 
per Holt Ch. J. To ſay a man ts an errant nave, 7 or . 
is not actionable. Judgment orgies... | 


* 
: 


| | Kid ** Dr. Watkinſon.” ; 
— 4 (12 ) "Ak FT WON, was granted to reſtore 4 pri clerk, he 


Dr bein 's elected by the INOS! and e by, the 
Hat Str: 173 1. £ | | | | 
5 * * e f 1 
59. Pe 75 e FI Alesis. 01 


Wort ofa = (1 6) Acres on the caſe for Sada was: {brought by an 
apothecary ;, the woods were, It is a world of blood be 


'1 Rol. Abr. [qppmen-and two children at —— be did kill John Prior at 
a Petersfield, (and in another place the defendant ſaid, de was the 
wo death of John Prior); Je bas killed his patient with phyfich ubi 
1 b they died f the Yates of Gads, hade wk the action 
lies 
1 Books cited were Ore Elz. 620. 2 Anderfon 268; Sura ad 
Emer 2 Roil Rep. Cro. 8 6d. ne _ 1. Cro. 270. Sir 
A*. neee 6 A % 2 


| Anonymous. : 
+4 


Prohibition (14. ) Qin RJ. Bani ſer a for a prohibition 1 to the Spiritual 


e Court, to prohibit them proving a will made by a feme 
| Mod. » 211, covert, without her huſband's conſent. . 
m_ Ta Holt faid, A feme covert cannot deviſe what ſhe has as execu- 
6os. trix without the huſband's conſent. And the motion was granted 
bot ſee Moor i this term, and made abſolute i in Trin, term following. | 
N 
2 And. 92. COTE” 29 
P. 444. © Queen verſe Grantham. 
tes” | of 15. 91 R. Der moved in arreſt of judgment, upon an indict- 
| n ment againſt the defendant for coming in the name 
* | pretence, ties. of Foner and PREY money, and promiſed thar Jones would 


not. 9, repay 
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repay it ; ubi revera, Jones never ſent her, of which ſhe was found 2 354+ 
guilty. . "Shy . 2 1d. Raym 

He ſaid, that an indictment would not lie, for ſhe brought no 1013. 
tokens with her. 1 Salk. 379. 

Mr. Bains cited the caſe of the Queen verſus Jones, Hill. ad of | 
the Queen which was exactly the {ſame cafe, and the indictment 
was quaſhed, tho' there was a token brought. 

Holt Ch. J. ſaid, he remembered a caſe 1 Lev. 169, 1 Sid. 
258. where a luſty fellow came to a ſhop to buy goods, and upon 
bis affirming that he was of age, the ſhop-keeper truſted him ; 
after, upon his refuſing to pay fer the goods, the ſhop-keeper 
brought an indeb".afſump”, to which he pleaded that he was not of 
age; upon that, the ſhop-keeper brought an action on tbe caſe for 
the deceit, and upon motion in arreſt of judgment, it was adjudg- 
ed, that the action did well lie, for elſe non-age would have a 
privilege of cheating; But if an action will not lie for the fraud, 
certainly an indictment will not lie. & 

The court offered, that it might be ſpoke to again. But 
Mr. Kaymond, who was for the Queen, ſeemed fatisfied that the 
indictment did not lie; he ſaid, he remembred the caſc cited by 
Mr. Bazns. | 


nnn... 


Queen verſas Inhabitants of Puttenham. 


- (16.) A Motion was made to quaſh an order of ſeſſions; the Poor's * | 


exception taken was, That it did not appear that Yon» ju 
there was any complaint of the overſcers, only A. B. &c. quorum order, but on 
unn, do order, &c. . a complaint of 
Per cur, The juſtices have no power but upon complaint of 8 
the overſeers, for which reaſon the order was quaſhed. Alſo te wa” 
like order of ſeſſions inter the Queen and Inhabitants of Crediton, 


was quaſhed for the ſame reaſon. 


Anonymous. | f 
17.) A And B. being joint merchants, have goods jointly No ſurvirer- 
between them, A. delivers the whole to C. in truſt flip between 
for his executors, and dies, and C. delivers them to the executors er 
accordingly ; B. as ſurvivor brings trover againſt C. The court 1 Ld. Raya. 
held, that there is no ſurvivor in merchandize, but an account 340. 
given by the ſtatute ; and C. having performed his truſt is diſcharg- * "© 


ed, ſo that the action ſhould be brought againſt the executor, 


3A HhHuſton 
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Buſton wer/es Ridley. 


1 (180 N ejectment, R. Bradbeurn being ſeiſed in fee, in 1658, 
ZaNCC a re- A enters into a recognizance: before 7. Glynn, then Ch. J. 


* ag of the Common Pleas, Then a recital of the. proceſs, out of Chan- 
Poe; "44 ba cery upon the ſtatute of H. 8. and an extent out of Chancery there- 
6 Mod. 42. upon. Two adminiſtrations were granted, one out of Durham, 
Holt 612. the other out of Londen. Sir Edward Nerthey urged, There was 
3 recognizance ; for J. Chun (he ſaid) never was Chief 
uſtice. | | 

Adminiftra. Per cur', Where a man has bona notabilia in two provinces, 
tion where there muſt be a double adminiſtration. But where a man has J 
* , ##abilia in one province, and goods any in one dioceſe in another 
Province, there the archbiſhop's prerogative takes place. (Sure, 
of goods only in one dioceſe in the ſame province?) And ſo if 
there be not bend notabilia in both provinces, the archbiſhop of 
| the province, where the bone notab are, ſhall grant the admini- 
P. 224. ſtration. See 3 Cro. 305. A recognizance is a record “ but 
inferior to a judgement. (Note, Hot Ch. J. called it a pocket- 

record.) : 
Serjeant Cheſhire. Non conſtat that this recognizance was ever 
enrolled, and that twas only ambulatory ; and then the perſon 
that intitles himſelf to it muſt take out adminiſtration where 'twas 
found; but a record in one place is a record in all, &c. and they 
have not ſhewed where this recognizance was found. And be- 
cauſe it was acknowledged, it is not therefore neceflarily to be pre- 
ſumed to be enrolled : For tho' there is an officer appointed to 
- , enroll it, yet he may have neglected doing it, and for ſuch neg- 

lect a penalty is appointed by the ſtatute, 75 i 

Recogni- Helt Ch. J. The ſtatute, i. e. the recognizance, is ambulatory, 
nance 4.7% and is not certified into the Chancery till the extent. Powell ]. 
taken, and If it appears to be taken at a Judge's chamber in Fleet-Hreet, &c. 
local. it makes it locab Quod furt conceſſum. And yet he held it to be 
| a record, uppn the taking of it, before the enrolment ; and ſaid, 
that the. enrolment was by a ſtatute in Queen Elizabeth's time. 
And the court ſeemed to agree, that tis a record where tis taken, 

Jad ſo local. Sed adjor natur. | 


At the Sittings at Guild- hall, before Holt Ch. J. 


: 
- 


Anonymous. 


Beans. (19. I* an action of aſſault and battery brought by the huſband 
an aſſaul 9 8 
| herſelf. as was admitted an evidence, which, Holt ſaid, was becauſe the wife 


Seaton 5 cannot 


againſt the defendant for an intent to raviſh his wife, ſhe 


ry 
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— » 


cannot give any conſent, tho' it be not felony. Halt held, that ſor in action 
crim. con. 


A. having laid 5/. of the event of the cauſe, was no objection to * py at ara 
the wife of A. being admitted to be an evidence; becauſe it ſhall a competent 


not be in the power of a third perſon tq diſqualify one, who other- —— — 


_—_— 


wiſe would be a good evidence; and thereupon ſhe was admitted fon be ad. 
to give evidence, mitted, a- 
. | the de- 
endant. 


Baker and Morly, Guildhall, 1739. As to the wager, ſee Skin, 586, Str. 65 2. 


At the Sittings at Meſtminſter, beſore Holt Ch. J. p. 22 5. 


Brown verſus The Corporation of London. 


(20.) 3 iſſue joined upon a preſcriptign for toll, the ors 
defendant produced a witneſs; the plaintiff objected, 1/q;.6.5.. 
that he was a freeman and ſo intereſted ; upon which the defend- chiſed refuf- 
ants. produce a judgment in the Mayor's Court, where upon a - - 
ſeire factas awarded, and two nibili returned, they had given judg- 2 Ver. => 
ment of his disfranchiſement : But upon inquiry, the man ſaid, But one, who 
he never was ſummoned, and knew nothing of his disfranchiſe- 1 
ment; therefore the proceeding being irregular, Holt would not to the corpo- 
admit the man to be an evidence, becauſe the judgment in the 2 


held to be 
Mayor's Court may be avoided. — 


2 Jon. 116. 


In this caſe it was likewiſe ſaid per Holt, That a man who uſes 2 Lev. 236. 
a way may be an evidence whether a toll has been paid; and ſo in Evidence of 
caſe of a nuſance; but if he contributes any thing towards the toll by the 


carrying on of the ſuit, he cannot be an evidence. Payer. 


Anonymous. 


* ) AC T 1ON of debt upon a bond againſt an executor, Evidence, in- 

who pleads plene adminiftiravit ; the plaintiff's counſel — 2 

| gave into court the inventory taken in the Pe Court, and 1 Falk. — 

put it upon the defendant to diſcharge himſel 1 Barnes 240. 
Holt ſaid, that where in the inventory it was ſet down deſpe- 
rate debts, thoſe ſhall not be aſſets, unleſs the plaintiff can prove 
that the defendant has received them, But thoſe debts which are 
not ſet down deſperate, whether. arrears of rent, or any other, 


ſhall be accounted —_ whether paid or not. 


At 


w—_ _ 
4” £3 > 4 
. — 


c 
. p IS 


— 4+ - 4 1 
© ni.» + 1 . es _ 
4 
. 


— 2 4 


54S. 
— 


—— — — a — — ©. W* 
. 3 o 
apt . -— Se. 5,2 — 
2 30 
F 1 
3 — —Ä—œ = 
1 a - 2 2 


. 
— . — ws, — Ione om, os Prop — ao ot 5 -—- 
* 2 - > J — F. E. «4 = OD * © * 44 = 
2 + 2 3 p 78 4 = g * = 
a 
= * b * . - * — 
. * 4 8 _— - - A 


* — — 
——— A—— 
1 
— 
— 


Eaſter Term 8 Ann. 


* P. 226. » Ar the Sittings at Guildhall, holden before Halt Ch. J. 


Garnet verſus Clarke. 


. 


3 defendant promiſed to pay ſo much upon account of 


mother. his mother; and it being objected, that there was no conſidera- 
3 tion to it, | ; 

: . Holt ſaid, that to promiſe to pay to J. S. is good; but to pro- 
miſe to pay to J. S. upon account of J. N. is not good, for that 
is not within the words or meaning of the act; the conſideration 
implied in the act is, that when the party promiſes upon his own 
account, it muſt be preſumed he is indebted, or elſe he would not 
promiſe to pay it; aliter where the promiſe is to pay upon ac- 
count of a third-perſon. . | BET: 

In this caſe Holt directed a verdict for the plaintiff, but undec 
control, and ordered the poftea to be ſtaid. 


Fromiſe to 22.) 5 SUM PSIT upon a promiſſory note, whereby the 


. Maſon verſus Hogſden. 


1 otra (23. Heu ſaid, that barely being a factor does not incapaci 


te a man from being an evidence in a cauſe; other- 


. 


wiſe if he be intereſted. | ; 


— 


* 
— 


—— 


29225 4 Trin. I erm, 1709. 


- 
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Pecoell, Pris Queen verſus Jennings. 


"Nang (1.) 12 term, Mr. Raymond moved to quaſh an in- 


dictment againſt the defendant, for refuſing to take 
upon him the office of a high conſtable, licet debits 


| | legali mods electus, (not ſaying to what,) at a court- 
Vide ante, Jeet held for the bundred of Farnham, 16 Sept. 5 
5 : 
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—B 


The exceptions he took were, | 

1, That it was not ſaid to what he was elected, only licet de- 
bito & I gali modo electdus, &c. fed nen allicatur, For per cur', It 
ſhall be preſumed that it was a high conſtable. . | 

2. It is ſaid, Ele&us fuit at a court-leet held 16 Sept. Now 
Magna Charta, c. 5. enacts, That all leets ſhall not be held nf 
bis in anno, once within a month after Eaſter, and the other with- 
in a month after Michae/mas, and this court is ſaid to be held 
16 Sept. and they have not laid any preſcription to hold it at that 
time, contrary to the ſtatute, 3 Keb. 192, 230, 255. R——— 
v. Barnard, 8 W. 3. Deekin's caſe, 2 Saund. | 

Sir Edward Northey ſaid, That ſo it was in the cafe of the Aqmittance, 
K — V. King, but there the court held the indictment good by pleading 
notwithſtanding. To which Raymond anſwered, that the reaſon u — 
of that caſe was, becauſe by the pleading over they had admitted make an 
it, but here we have pleaded not guilty, To which Holt Ch. J. nent 
aid, that an admittance, by pleading to an indictment, does not © 
make the indictment good, as it would a declaration. 

* Sir Edward Nertbey likewiſe ſaid, that one may preſcribe to p. 228. 
hold a court-leet at another time than is named in Magna Charta; | 
and it ſhall be preſumed that this was ſo. To which Holt Ch. J. One may pre- 
and the court anſwered, that indeed one may preſcribe ſo, but =_ to hold 
_ unleſs that preſcription appear, it ſhall not be preſumed. Allo, 2 
when a preſentment in a leet is removed by certiorari, the ſtile of than a month 
the court mult be ſet out exactly, but there needs no ſuch nicety e 
in pleading. 2 Cro. 43. King v. Hil}; And the indictment was mas. 
quaſhed, 


Young verſus Slaughterford. 
| 8 , 
(2.) T a trial at bar in an appeal of murder; in this cauſe wander 
Halt Ch. J. ſaid, to which the reſt-did not diſſent, that murder. 
it was a good cauſe of challenge by the appellee, to one of the —_ upon 
jury, that he was one of the grand jury who found the bill againſt jury wha 
the appellee, upon which he was indicted at Kingſton aſſiſes. Alſo found the bill, 
that the being of the coroner's inqueſt, is good cauſe of challenge 8907 caute 
| by the appellee. for a 1 
| man upon an appeal. So being of the coroner's Inqueſt. 


Alſo being uncle to the appellee, good cauſe of challenge by the ms — 
appellant. But the appellee denying him to be any relation, the lee, wo 


court directed it to be tried on a voir dire. cauſe of chi- 


| Oo” | lenge for the 

| 1 appellant. 
One being produced to be an evidence againſt the appellee, who One under 12 
who was under twelve years of age, and the appellee's counſel nu be -_ 
objecting to him for that reaſon ; and beſides, they ſaid he had Kaos the 
taken money. es Bs 4 danger of an 


3 B. Holt wach. 


and Michael- 


——— ce —— — — 
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Anime h-. Ho!t Ch. J. ſaid, that if he knew the danger of an oath, he 
ving _ might be an evidence; and that appearing, he was admitted. And 
| 4 ſuppoſe he had taken money, that is no reaſon why his evidence 
tate him from ſhall not be taken : But if it be proved, the jury may give the leſs 
845 — credit to his evidence. Str. 700, 


the jury may give leſs credit to his evidence. 


Otherwiſeif But ſuppoſe one gives or promiſes a witneſs money if the cauſe 

3 go on that ſide, he cannot be admitted to give evidence. & in. 

event of the 5 86. 3 Wh 

cauſe. ; 'S 3 | 

P. 229. * Sir Peter King ohjected, that in an indictment evidence of 
__ * diſcourſe preceding the fact, is not to be given. | 


But Had ſaid, that they might give in evidence any thing that 
explains the fact. e de, 1 
Motion in Ihe appellee being found guilty of the murder, came after- 
arreſtofjudg- wards to receive the judgment of the court; and being arraign- 
de. ed, and aſked what he had to ſay why judgment ſhould not be 
murder. given; 5 . | 
Mr. Eyre, Solicitor General, moved in arreſt of judgment, 
__ _ that the appeal was not good; and took his exceptions to it. 
2 Hawk. P. I. That there are two places mentioned in the appeal, viz. 
C. 180, Sc. That he was commorant at Shalford, and that the fact was done 
at Compton; afterwards it fays, die, anno, bora & loca præd eandem 
Jane Young percuſſit. | | 
2. There is no venue laid to the affault ; for it is ſaid, that the 
deceaſed being at Compton, &c. venit pred” Chriſtop' Slaughter- 
ford felonice, voluntarie & ex malitia ſua præcegitata ut felo dictæ 
dominæ reginæ nunc, ac contra pacem, Sc. die & bora præd apud 
Compton pred” in com Surry, vi & ar mi, &c. ac in ſuper eandem 
Jane Young, in pace Dei & dictæ domine regihe ut pr fertur exiſten 
Frionice, voluntarie & ex malitia ſua pracegitata inſultum fecit; ſo 
that the venue is only laid to the venit vi & armis, for the ac ſe- 
parates the ſentence ; and if an aſſault be neceſſary, it is neceſſary 
to lay a denne, for it is trauerſable; it ſhould have been func & 
ibidem_inſultum fecit. 
At firſt Holt Cop' Puff, Pouis and Gould Juſtices, were clear, 
that neither exception was good, but Pcwell doubted; and the 
matter being put off to the next day, 7 
No need or Hit Cap” Juſi', was of opinion, that neither. exception was 
_ an-aſſzult-to material; as to the firſt, when one place is the man's addition, 
| 13 A the other the fact, certainly die, hora &. loco. prud; (hall. refer to 
cult, for that the place of the fact; and it is as well as if it had been ecdem, for 
— the place of the fact is the laſt: before the pred. | 
| As to the other exception, it is not material, for the aſſault is 
not neceſſary, for perciſſit is a ſufficient aſſault; as to Long's caſe, 
P. 230. Where perculſit was omitted, that was “ ſhewing the conſequence 
+ . - Without the cauſe; percuſtt implies an aſſault, but if it did — 
| cre 
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here it is ſaid, Venit vi & armis to Compton, ac inſultum fecit, &c. 
ac cum pucdam baculo, &c. percuſſit, dans eidem J. V. unum mor- 


tale vuinus, de quo quidem vulnere inſtanter cbiit; ſo that if the aſ- 


ſault was neceſſary in the venue here it would be ſufficiently ſet 
forth. | 
Powell (aid, as to the firſt exception, the precedents are die, 
bora & loco præd. But in an appeal there needs no addition, 
for it is not within the ſtat. of additions; and it being faid 
apud Compton inſtanter obiit, ties down the ſtroke to the place of 
the death. | $4 

As to the ſecond he ſaid, that dedit mortale vulnus would be 
_ But in this caſe, there cannot be a ſtroke without an 

ault, 4. 

The old precedents are infdiando & ex inſultu. But upon the 
petition of the clergy, becauſe it took away the benefit of the 
clergy, in H. 6. time it was left out, and afterwards it was only 
ex inſultu. In Burgh and Holdereſt's caſe, there is no affault laid, 
and indeed where there is percuſſit, as in this caſe, there needs none. 

Pos and Geuld the fame. | 

Then Sir Peter King ſaid, there was a variance between the ve- 
nire and diftringas, for the addition of one of the jury is de Chid- 

ding/on, and Chedington in the diſtringas; and he ſaid, it was like 
Palus for Paulus, or Conſtantanus for Con ſtantinut: But it appearing 
that that man was challenged by the appellee, the court diſallow- 
ed the exception; and judgment. was given guod ſuſpendetur per 
collum ; and Powell gave the ſentence: And the court ordered a 
rule to the ſheriff of Sarry to receive the body. 


Smith verſus Bowen. 


(3.) HE appellee Bowen having demurred to the appeal, 
Mr. Fengelly took exceptions to it. | 
1. That the murder is laid to be done p meridiem circa derimam 
Beram cjuſdem diri; and if the murder be“ in the night, by the 
ſtatute of Glouceſter, cap. . it muſt be pleaded in nocte quſdem 
diet; and tho” in July it be not dark at ten, yet it muſt be ſo 
' pleaded, To which it was anſwered by 1 
Hot Ch. J. That in murder this is ſufficient; but in an in- 
dictment for burglary, it would have been bad; fot there it muſt 
needs be ſaid in noctr, &c. becauſe it is not burglary unleſs it be 
in the night. | | 
2. It does not ſay, the aſſault was vi & armis, only venit vi & 
armis & inſultum fecit; and cited MViſſon verſus Laws, 4 Mod, 


Variance be- 
tween the 
venire 

diftri 


Appeal of 
murder. 
Amendment 
of the ap- 
peal. Q. 
Ante 216, 
Poſt 254. 
Ld. Kaym. 
1288. 

Holt 355. 
8. C. 

and ſee 5 
Burr. 2643, 
Sc. 


P. 231. 


3. Fhete is no place ſet forth whete the ſtroke was given; for 


it is fail die & loco pred inſult fetit; no before it is mentioned 
here the pledges lived, and © afterwards where venit vi & armis; 
2 5 | . ROW 
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now pred” may refer to the place afore-· mentioned, viz, where the 


pledges lived; ſo that there is no venue laid to the aflault. 


4. In the appeal it is mur dum for murdrum, and Georius for 
Georgius. But upon examination of the bill that was filed, it was 
right. Then the appellant's counſel moved, that the roll might 
be amended by the bill, which the appellce's counſel oppoſed, 
and ſaid, that none of the ſtatutes for amendments extend to 
appeals A and cited Tuchin's caſe, and Heyl verſus Pitt. See 6 Mod. 
164, 268. | | 4 | | 

As to the above exceptions ; Holt ſaid, that the vi & armis (hall 
extend to all, and not only to the venit. Vide Co. Ent. 59. And 
this is not like the caſe, of battery or treſpaſs, for there is a fine 
due to the Queen, | 7 
As to the zd exception, that præd is good, for. the place men- 
tioned where the pledges live, is not part of the appeal. | 
As to the 4th exception, that he thought there needed no 
amendment; but if there does, it may be amended. Suppoſe in 
an action of treſpaſs, there is an omiſſion of vi & armis in the 
Narr, and the original is right, the declaration may be amended 


buy it. But as to the miſtake of Georius for Georgius, it is in the 


freſh ſuit, which, fince the ſtatute of Gucęſter, need not be ſet 
forth ; for if an appeal be proſecuted within a year and a day, 'tis 
ſufficient. * But he ſaid there was a miſtake in awarding the 
venire; for it is by cefſet proceſſus, but he thought the right way 
was by viceccmes non mifit breve. As to the amendment, Powell 
ſaid, that by the common law the roll might be amended by the 
bill, and cited 7 H. 4. 27. and Brook tit. Amendment 101, where 


an appeal was amended, But the original in appeal is not amend- 


able. 8 Co. 156. | 5 
Pois and Gould of the ſame opinion. But, upon the objection 
ſtarted by Holt, the matter was put off to the next day, 
When Mr. Pengelly for the appellee argued, that in this caſe 


there was a diſcontinuance of the iſſue; for it is entered guoad 


triand exitum pred” ceſſet proceſſus, &c. whereas the venire ſhould 
have been continued by a vicecomes nan mifit breve. | 

Mr. Whitacre cont, ſaid, it was held well in the caſe of Am- 
ſtrong verſus Liſle; to which Mr. Raymond anſwered, that in that 
caſe there was judgment for the defendant before demurrer, fo 
that a ceſſet exitum was ſufficient. | WY | 

Mr. Eyre ſaid, that this was a diſcontinuance ; for here is a 
dies datus to the demurrer, and a ceſet proceſſus to the. iſſue, until 
the demurrer be determined ; and the precedents are. otherwile, 
and cited Raft. 341, 555, 667. Co. Ent. 141, 470, 493, 59. Raft. 
49. Egerton verſus Morton, 1 Bulſtrode 69. 


Lutwyche cont. ſaid, that an appeal differed from a civil action; 


for here one may demur to the whole, and likewiſe take iſſue to 


the Whole; but not in a civil action, and all the precedents cited 
1 5 . 
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are of civil actions. But in the caſe of an appeal, where there 
are two pleas to the whole, tis better with a ceſſet preceſſus to the 

venire, becauſe there will be no need of a verze, if the demurrer 
be adjudged for the defendant ; but 'tis good either way; and in 
Co. Ent. 59. Bulſtrode 69. tis 2djudged in point. 

Mr. Eyre Solicitor General replied, that in thoſe caſes there was 
judgment for the defendant. To which Holt anſwered, that tho' 
there was judgment for the deſendant in thoſe caſes, yet the entry 
of a ceſſet proceſſus was not the cauſe of it, for if there was a diſ- 
continuance, the “ court could have given no judgment at all. If 
a quare impedit be brought againſt three, two plead in avatement, 
and the other in bar, and judgment is given for the plaintiff as 


P. 233. 


to the two; then it muſt be entered, but there muſt be a ceſet 


executio ; and if judgment be given for the third defendant, and 
a a verdict for the plaintiff, then the cet executio will be continu- 
ed as to the other two. 

The court gave their opinion as follows: 

Holt Ch. J. faid, that, upon confideration, they were of opinion, 
that this is the moſt proper way; for it is in vain to proceed to 
iſſue, until the demurcer be determined; for if the bill abate 
there is an end. | 

As to the amending the appeal by the original bill, it is amend- 
able at common law]; but if not, yet tis by 14 Ed. 3. c. 6. and 
cited + Blackmccr's caſe ; for appeals are not excepted out of that 
ſtatute, a 

It was doubted, whether a plea might be amended after judg- 
ment upon error; and that was upon the word proceſs, which was 
thought did not extend to any plea after judgment upon error ; to 
amend which the ſtat. 9 H. 5. c. 4. was made, which it did by 
adding the word record, and the ſtat. 4 H. 6. c. 3. made that 
perpetual. In none of which ſtatutes appeals are excepted ; the 
itat. 8 H. 6. enlarges the power of the judges ; but in this ap- 
peals are excepted ; he cited the caſe of Sir H. Twfton verſus Sir 
Jobn Afhly, Cro. Car. 144. An amendment in a quo warranto, 
and concluded, that it ſhould be amended ; for the aforeſaid ſta- 
tutes extend to appeals, where by the record it ſelf it appears to be 
a miſtake of the clerk, | 

Paaveil ſaid, there were very few things that were amendable at 
common law; a miſprifion of a clerk was not, if there was no- 
thing to amend it by; but this is amending one part of the roll 
by the other, viz. the recital by the bill; in this caſe the bill is 
verbatim the ſame as the count; but in moſt caſes it is otherwiſe. 

As to the ſtatutes, I ſee no reaſon why an appeal, which is a 
civil proceſs, is not within them, where it is not excepted. But 
I ground my opinion upon the common law. 

As to the diſcontinuance, I think one way is as good as the 
other; without the order of the court, it would be a diſcontinu— 

30 ance. 


1. Appeal 
wher2 amend- 
able. 


+8 Co. 156. 


f. 234. 
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ance. But we have power to ſtay the iſſue until after the de- 
murrer; and this appears to be fo by the entry, viz, ceſſet 
proceſſus quouſq. eadem materia in lege aliquo legitimo modo termi- 
netur; and that this way is uſual as well as the other, the pre- 
cedents cited ſhew. 
Powis and Gould idem, pro cadem ratione. 4 
And the court ordered, that the roll ſhould be amended. 


Maſcal ver/us Davys. 


Motion on (4.) A Motion was made to diſcharge one who was a pri- 
8 ſoner, upon the act of parliament for liſting: The 
charged out caſe was, There was a trial, and, after verdict for the plaintiff, the 
ofexecution, defendant liſted himſelf; and Hucks's caſe laſt term was cited, 
denied. Fide here -_ was diſcharged upon an excommunicato capiendo, he be- 
2 Vern. 697. ing ſo inliſted. 

2 1d. Rum. Holt Ch. J. ſaid, he was never of opinion, that executions 
47 ang were within the act, though the Judges of C. B. were of that 
Barnes 4to Opinion. But there appearing to be fraud in this caſe, the de- 
ed. 432. fendant could not be diſcharged, though it had been upon meſne 


proceſs, much leſs on an execution. 


The Duke of Bichajond verſus Coſtelow. 


Venue not to (F.) IR Peter King moved to change a venue in an ac- 


be changed | tion of ſcandalum magnatum; and cited Lord S5, 


i dal 
xt bury's caſe. f 


but upon ſpe- Holt Ch. J. ſaid, the reaſon in Lord Shaftſbury's caſe was, 
1 becauſe he had an intereſt in the city, and therefore he could 
not have an impartial jury there; and where there is a ſpecial 
cauſe, it is in the diſcretion of the court, whether they will 
do it or not. But it is not uſual to grant it upon the common 
affidavit. tin 
P. 235. Sir Peter King ſaid, that this action is given by the ſtatute of 
Rich, 2. and that impoſes a fine for the contempt to the crown ; 
and the late act of pardon diſpenſes with that. To which Holt 
anſwered, that ir did not pardon the private offence; and the 

court refuſed to change the venue. | 


Anonymous, 
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Anonymous. 


(6.) R. Serjeant Dee moved to diſcharge one upon com- Finding an 


mon bail, upon the liſting act: The caſe was, one able man any 
time after 


was liſted into the queen's ſervice, ſerved ſome time, and after- lifting, fun- 
wards was diſcharged, upon his finding another able-bodied man, cient to inti- 


* . — l de l 2 2 
who is now in the army. The queſtion was, Whether the elauſe 2 


in the act, or find another able- bodied man, ſhall refer to the time 1iting ag, if 
of his liſting before a juſtice of the peace? Or, whether any time the man con- 


. X . - tinues in th 
afterwards will do, provided the man whom he finds continues in ne 


the ſervice. | Ante 191. et 

The court were of opinion, that the latter was ſufficient ; and w_ * ee 

thereupon the man was diſcharged. thorities there 
| cited. 


Queen ver/us Baker & al'. 


(7.) 82 Edward North:y moved to quaſh a conviction of for- Conviction of 

cible entry, becauſe there wanted manu forti intravit ; ny . 
upon reading the conviction it was vi et armis intravit, which the dun of n 
court ſaid was bad; for it might be vi et ar mis, and not manu fort. 


ferti, which are the words of the ſtatute, Les quaſhed. . 


Queen verſas Tyrrill and Barber. 


(8. \ N information in the nature of a quo warrants, judg- & p. 236. 


ment per nibil dicit, and a capiatur pro fine; the queſ- Information 


tion was, Whether this was pardoned by the late act? * This in nature of 


quo warrants, 


cauſe was ſpoken to in Eger term; and this term Holt Cap Fuſt judgment ger 
delivered his opinion, That an interlocutory judgment is not % dicir, 
within the exception in the act; for by a judgment is meant a 4 e. 
0 E ur pro fine; 
final judgment, it being coupled with ſentence and decree ; and the fine is 
a capiat pro fine is only to bring them in to receive the judg- 3 
ment of the court. But this being a matter of right, viz. in a bur ndr tue 
quo warranto, tho' the fine be pardoned, yet the continuance of offence to a 


the crime is not: And he ſaid, he remembered a caſe upon the ns per- 


act of pardon in king William's time, where the fine for a nuſance Seethe g An- 


was pardoned, but not the continuance of the nuſance. He faid ne, c. 20. 

likewiſe, that where writs of error ſay / judicium inde redditum 

fit,” it extends only to final judgments ; and ſo does the exception 

in the act of parliament, | | 
Powell, Powis and Geuld were of the ſame opinion; wherefore 

judgment was given, that the defendant ſhould be ouſted of his 

office, for committing the offence ; but that the fine is pardon- 


ed. | 
L Queen 
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Queen wer/:s Layton. 


Judgment in | | 
a conviction (o.) A CONVICTION of forcible entry removed by certiorari, 


of forcible g ; Ve 
entry may be and the judgment given upon the conviction was, guod 
entered by £117; imponatur, &c. and the queſtion was, Whether the fine 


od h c 
— as ſhould be entered fo, or ide confideratum eff? The court held ei- 


ideo confidera- ther way was good, there being precedents both ways, 
fum if the If the entry be gud fints imponatur, then it is removeable by 


former, *tis , : f ; 
removeable Certiorart ; if ideo confideratum, then by writ of error; they cited 


by certiorari; Greſſy's caſe, 10 Co. K. v. Chandler, 1 Keble. 1 Sigerf. 


by Os The court gave judgment on the certiorari, that the conviction 


ror. ſhould be affirmed. 


Ante 46, 59. 
2 Salk. 450. 


* P. 237. Rice ver/us Wilmer. 


If che defen- (10.) JF the defendant will bring on a trial by prov %, he muſt 


33 firſt give the plaintiff a role of notice; or elſe, if the 


trial by — defendant be nonſuit, ſuch nonſuit will be ſet aſide as irregu- 


wvi/o, he muſt 
give the lar. 


3 of notice. Reg. Mich. 4 Ann. (c.) 


Dillingham verſus Gately. 


Falſe Latin (11,) N N action upon the caſe upon a promiſſory note, and a 


8 demutrer for falſe Latin in the original, which was 
where the locarent ad competum for locaret, &c. 


writ ſets Mr. Raymond for the plaintiff ſaid, that falſe Latin, if imma- 
forth the terial, ſhall not abate a writ. 


whole caſe, 


as in an ac- Per cur. In an action upon the caſe, the original ſets out the 
”= upon the whole matter, ſo that the original is as the bill; and therefore 
Morg. Dig. falſe Latin ſhall not vitiate it : But if it had been i in a writ, for 
190. S. C. which there is an exact form in the regiſter, then it would be 


r Os Judgment reps onfter. 


Collins aasee Delaſountain. 


In an . 


(x 12.) 172 this caſe Holt Ch. Juſt, ſaid, that upon an action by 
by an aſſi 


an aſſignee of a ſheriff's bond, tis enough to ſet forth, 


| nee of a . . that the bond was pro comparentia of the defendant ; * there is 


riff's bond, 
is ſufficient no need of ſetting out the matter at large. 


to fay, that the bond was for the defendant's 8 But vide ante 170. And Mod. ca 
78. Tacker v. Goldburne. 


1 | Hopwood 
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Hopwood ver/us Bareſoot. 


(13.) FN a trial before Holt Cap' Juſt, in an action of cove- * P. 238. 
| nant, this caſe was reſerved for the opinion of the court: Where pub- 
A building leaſe was made in 1672 by * Andrew Collins, for 61 — dad 
years, in which there was this covenant, (that the leſſee thould by the leſſee 
pay all ſum and ſums of money that now is, or ſhall be aſſeſſed 9 tier. vee 
or taxed for and in reſpect of the premiſſes demiſed as aforeſaid, countefs of 
for chimney-money, church and poor, or viſited houſes, or orber- Arran v. 
wiſe, above and beſides the rent reſerved thereupon ;) in 1698, ER FR: 
the leſſee ſurrenders this leaſe, and a new leaſe was made upon Holt 549. 


the foot of the former, in which there was the ſame covenant as and alfo the 


in the former leaſe. _ — — 
After ſeveral arguments at bar, the court this term gave their chin. 
opinion ſeriatim, vix. 1 Ld. Raym. 


Gould Juſt. ſaid, that the only queſtion was, Whether, upon !; Jak. 198. 
the wording of the covenant, the leſſee ſhould pay the land-tax ? 2 Salk. 615. 
He ſaid, that the words, or other wiſe, make it a charge upon the 1 
tenant, for they muſt have ſome intent; and this ſeems to be Carch. 438. 
the plain intent of the parties: Theſe two indentures refer one and Comb. 
to the other; the tax of royal aid had been before the covenant * wo 
was made, fo was chimney-money, tho' determined at the time 
of making the fecond leaſe, and yet it was put in. It was ob- 
jected in the archbiſhop of Canterbury's caſe, 10 Co. 46. (where 
the queſtion was, whether lands belonging to the college of 
Maidflone, ſhould be exempt from paying tithes ;) that by the 
ſtatute 31 H. 8. the words of which are, all monaſteries, colleges, 
Fe. which ſhall come to the king by diſſolution, or any other means, 
ſhould be exempt from paying tithes; that this coming to the 
king by act of parliament, was not within that ſtatute. But it 
was there held, that the college being given to the king by the 
ſtat. 1 Ed. 6. and an act of parliament being of a ſuperior na- 
ture to all other conveyances, it is not within the general words 
of the ſtatute of 31 H. 8. by d:fſolution, or any other means. Like- 
wiſe where the ſtatute 13 E/iz. c. 10. ſpeaks of deans and chap- 
ters, colleges, parſons, vicars or otbers, having ſpiritual promations ; 
it was reſolved, that theſe words did not extend to b:/hops, cauſe 
qua ſupra. | | | 

To which he (i. e. Gould) anſwered, that the ſtatute of Marl- 
bridge, c. 19. 2 Ia. 137. provides that eſſoiĩns ſhall be admitted 
without oath, in curia barons vel aliis curiis, and “ yet tis held, 
that theſe general words extend to the courts in Weftminfter-ball. 
Jes he was of opinion for the plaintiff, 

Powis the ſame for the plaintiff. 


P. 239. 


3D j Powell 
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Powell Juſt. ſaid, that this covenant extends to the land-tax $ 
but he did not think it would extend to all taxes in futuro. In 
leaſes, taxes are diſtinguiſhed into ordinary, which relate to 


poor, church, Cc. and extraordinary, to thoſe impoſed by par- 
liament; and ſo the words, or other wiſe, would not extend to 


taxes of another nature, impoſed by parliament. They lay great 
weight upon the archbiſhop of Canterbury's caſe, but he did not 
make any difference between perſons and things; and the reaſon 
of the conſtruction upon the ſtatute 43 Eliz. c. 10. is not upon 


the difference between perſons and things, but becauſe they are 
not religious perſons. If a tax be given by parliament, which 
was never known or in eſſe before, theſe words in the covenant 


would not extend to ſuch taxes : But if it had been worded thus, 
ell toxes that ſhould be hereafter impoſed by parliament, all taxes 
whatſoever would be included. . 

As to the ſecond leaſe, tho' it be ſaid that the intent thereof 
muſt be conſtrued by the firſt leaſe, in that I do not agree; for 
we muſt take notice of the taxes that were uſual at the time of 
making the ſecond leaſe. 

There are three ſorts of taxes: 1. Tentbs and fifteenths, which 
are upon goods; and were uncertain until 8 Ed. 3. This con- 
tinued until the time of queen E/zz. then came in ſubfidres ; by 


which all men having ſuch an eſtate, were taxed and called /ub- 


O 


 fidy-men, In 1641 came in the land-tax ; and to all theſe taxes 


2. 240. 


the covenant will extend, but not to any of a different nature: 
And concluded for the plaintiff. | | 

Holt Ch. Juſt. ſaid, That taxes, which are for the benefit of 
the crown, and defence of the realm, cannot be impoſed but by 
act of parliament ; yet the crown has a right to aſk them, upon 
any emergency, ſo they have a virtual exiſtence, tho' no actual 
one. 13 Ed. 4. 15, 16.4. And this is not an extraordinary 
tax, but one always in * virzs (or in uſu;) he cited a caſe 33 H. 
8. and Dyer 52. pl. where the king granted a licence to export 
tell-metal, non ebſtante any act made or to be made; and after- 
wards an act was made prohibiting it; and the judges reſolved, 
that the act repealed the king's grant: But the book ſays, that 
otherwiſe it had been in cafe of taxes. (Memorand', A oe is 
entered in the book.) He ſaid, that it was likewiſe adjudged, 
that where. 4. made a leaſe, and covenanted to diſcharge the 
leſſce of all burihens and charges, (there being no tax at that time, 
but afterwards, a fifteenth being granted by parliament,) the 
tenant was diftrained for it; and this was adjudged within the 
covenant; becauſe taxes are always a charge in viris; and that 
that was a ſtronger caſe than this at bar. Becauſe in the cove- 
nant there no taxes were named, as in this caſe. And tho' by 
the ſtatute 4 K. & M. tis enacted, That tenants * pay the land- 
tax, and deduct it cut of their rent; yet that ſhall not deſtroy this 


covenant; as if tenant in tail before the ſtatute 32 H. 8. had 
EB. | made 
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made a leaſe for his own life only, and enters into a recog- 
nizance not to do more; then comes the ſtatute 32 H. 8. 
which enables him to make a leaſe for three lives, or 21 years, 
yet 'twas held, that did not avoid the recognizance. If this cove- 
nant had been before 1642, it had not bound the tenant ; becauſe 
there had been no ſuch tax before that time; and cited the caſe 
of Brewſter and Kidgell, in the time of Will. 3. in point. He 
faid, the reaſon why thoſe ſpecial words in the ſtat. 13 Eliz. 
" deans and chapters, and others having ſpiritual promotion, did not 
comprehend biſpops, was, becauſe they were provided for in the 
preceding act. 


. Simms ver/us Peters. 


g M ter writ of er- 
error for a variance in ſetting out the record, the = 


writ mentions only three defendants, whereas in the record in record. 


(14.) M Eyre, Solicitor · general, moved to quaſh a writ of Variance is- 


C. B. there were five. | © Yelv. 209. 
Holt Cap Fuſt thought it well; becauſe the reſt being ac- 1 


quitted, there was no need to name them in the writ of error. 1532. But 
Powell being of the contrary opinion, adjornatur. But after- &* St 683. 
wards, abſente Holt, the writ was quaſhed per cur”. x, 1792. 

* P. 241. 


At the Sittings at Guildhall, before Holt 
Chief Juſtice, 


Hall ver/us Ux' of William Gates, Executrix to her 
Huſband, 


(15.) IN this caſe Holt ſaid, that if a perſon receives a woman Huſband not 
who runs away from her huſband, and lays out money obliged to pay 


for her, the buſband ſhall not be charged; becauſe the wife was debt the 
cloped. But if the wife continues to live with her huſband, if 3 | 


ſhe takes up neceſſary goods, tho' without the huſband's conſent, ment. 
the huſband is obliged to pay for them, unleſs he forbids peo- * 1 


ple to truſt her. 6 Mod. 171. 

: | 1 Salk. 118, 
119. Holt 102. The general rule is, that wherever the huſband and wife live ſeparate, the creditor 
of the wife is to be conſidered as ſtanding in her place: Therefore, where the huſband is not bound 
to make any allowance to his wife, as in this caſe of an elopement ; or where he makes her a ſuffici- 
ent allowance; he is not liable, to her creditors, for any debts ſhe may contract. Per Earl Mans- 
held, in the caſe of Ogard v. Darnſord, at 1H print. 


Crifford 
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Crifford vers Berry. 


Indeb aſſump | 
2 © (16.) AGES are due to A. from the Eaft India Company, 
money order- he orders B. to receive the money, and. pay it to 
be paid by . to whom he is indebted ; C. brings an indeò aſſump/it againſt 
. to C. 


i Ventr. 6. At the trial at Guildhall, Holt Ch. J. ſaid, that the action could 


—— aq not be maintained by C. whereupon the plaintiff was nonſuit. 


2 Jones 103. 
and 2 Burr. 
1008, &c. 


* 
——— 


ch. Term, 1909 
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Queen verſus Tooley, Arch and Lawſon. 


Indiament (1.) HE defendants were indicted at Hicks's-Hall, one 
or 3 as principal, and the other two as acceſſories, for 
conſtable. the murder of Jobn Dent, a conſtable ; and being 
L& Raym. : tried at the Old Bailey, the jury found a ſpecial 
| Rate 48s. verdict. as follows: That by a ſtat. made 27 Eliz. for the good 
e. government of Weſtminfter, tis enacted, that, for reformation of 


jade . ditorders in that city, the dean, high ſteward, or his deputy, or 
(in his ſecond two Capital burgeſſes, may hear and puniſh incontinencies, ac- 


_— i cording to the cuſtom of London ; that by the cuſtom of London, 
oc4e any conſtable of any ward, pariſh or precinct, may execute his 
odtrine ad- Office throughout the whole city; that within the city, borough 


vanced in this and liberty of //eftminfter, it has been uſed, that every perſon 


- cerm 


ach, mg * duly appointed conſtable of any pariſh, within the liberties of 
= the the city, borough and vill of Veſtminſter, his office of conſtable 
1 ar in and through the whole city and borough of Weſtminſter, and 
vate perſons the liberties thereof, has executed and uſed to execute. That 
CP in- the Eth of March, 8 Anne reginæ, three commiſſioners, duly 
farther dan appointed by virtue of the act for the recruiting the army, for 
ſound reaſon, putting the act in execution, by virtue of that act, made a war- 


omg aw B * under their hands and ſeals, directed to the — & 
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the pariſh of St. Margaret's MWeſiminſter, within the ſaid city of Weſt- * P. 243. 
minſter, thereby commanding the conſtables to make ſearch within — 4 pw 


the ſaid city and liberty for perſons within the deſcription of * that nt. Crown 
act; which warrant, after that day, was delivered to Samuel law 312. And 
Bray, then and yet conſtable of the pariſh of St. Margaret's, to wee oor 
be executed; that after that day Samuel Bray, into the pariſh of that this doe- 
St. Paul's Covent-garden, within the city and liberty of Ve- —— 
minſter, to execute that warrant did come and was; that within ne“ 
the pariſh of St. Pau/s Covent-garden there was and is a conſta- known rules 
ble belonging to that pariſh; that Bray before had ſent to "now + mri 
Jobn Dent, to aſſiſt him to execute that warrant ; that after the — 
ſaid 8th of March, between eight and nine at night, at the ſaid in the caſe of 
pariſh of St. Paul's Covent-garden, the ſaid Samuel Bray, ſtaying 3 15 
to execute that warrant, one Anne Dekins, in the ſtreet between of more im- 
the play-houſe and .the Roe tavern, he then and there found, — in- 
whom he ſuſpected to be a diſorderly perſon, and then and there 2 

as a diſorderly perſon took into his cuſtody, as conſtable of the principles up- 
city and liberty of Weſtminſter, to carry her to priſon for her 93. wich al 
ſafe cuſtody ; that Ann Dekins had been before taken up by Bray, —_— 
as conſtable, as a diſorderly perſon ; that at her being taken up ed, and muſt 


by Bray on the ſaid 8th of March, ſhe had not miſbehaved her- . hid. 


ſelf; that Bray had no warrant to take her or detain her; that hd 


after the taking the ſaid Anne, the priſoners, (Bray then having 
her in his cuſtody,) in another place called Covent-garden, did 
meet, (they being all ſtrangers to Anne Dekins) drew their ſwords 
and aſſaulted Bray, to reſcue her from his cuſtody ; that Bray 
ſhewed his conſtable's ſtaff, and declared he was about the 
queen's buſineſs, and intended the priſoners no harm ; where- 
upon they put up their ſwords, and Bray carried the woman to 
the Round-houſe: That the priſoners, a little after, (the ſaid 
Anne being in the ſaid priſon, in Covent-garden aforeſaid,) drew 
their ſwords again, and affaulted the ſaid Bray on account of the 
impriſonment of the ſaid Ann, and to get her diſcharged : That 
Bray called ſome perſons to his aſſiſtance, to keep her in cuſtody 
and to defend himſelf from the violence of the priſoners ; that 
Dent came to his affiſtance ; that while Dent was in the conſta- 
ble's affiſtance, and before any ſtroke given, the priſoners gave 
Dent the mortal wound, in the indictment mentioned, * of * P. 244. 
which he died, as in the indictment; that the two others were 
aiding and aſſiſting him that gave the ſtroke ; but whether the 
defendants were guilty, Sc. This ſpecial verdi& being remov- 
ed by certiorari in B. R. for the opinion of the court, Mr. Ray- 
mond argued for the queen, that 'twas murder; he ſaid there 
were two points to be conſidered in the caſe. 
1. Whether Bray was in the execution of his office, for then 

*tis murder. | | 

2. If not, yet ſtill tis murder ; becauſe here was not a ſuffi- 
cient provocation. 

3E As f 
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ObjeQion. 


Anſwer, 


aſt Point. 


As to the firſt point, he cited 9 Co. 66. 4 Co. 265. Con- 


ſtables may ſeize diſorderly perſons, and were officers at common 


law. 4 Int. 265. 10 Ed. 4. 18.4. 5 H. 7. 7. 6. 22 Ed. 4. 
35. And not only diſorderly perſons, but ſuſpicious perſons ; 
alſo 5 Ed. 3. 14. Lamb. Fut. fol. 12. 13 H. 7. 11. 4. And 
we muſt rely on theſe caſes, becauſe the ſpecial verdict only finds 
her to be a ſuſpicious perſon; and it being found, that ſhe was a 
ſuſpicious perſon, Bray had authority to ſeize her. 

It will be objected to me, that he, being a conſtable of St. 


Margaret's, was out of his precinct when he took up Anne Dekins 


in St. Paul's, Covent-garden. 
To which it may be anſwered, that the ſtat. 27 Eliz. found 


in the ſpecial verdict, has relative words to the city of London; 
and by cuſtom of that city, any conſtable within that city may 
exerciſe this authority throughout the city; and thoꝰ conſtables 
are not named in the ſtatute, yet other peace-officers being nam- 
ed, he ſhall be comprehended : As if a remedial law be made 


and but one perſon mentioned, yet it may extend to others; as 


the ſtat. de circumſpecte agatis; where the biſhop of Norwich is 
only named, yet all other biſhops are comprehended ; and cited 
Fitzh. Abr. tit, Prohibition. 2 Inſt. 487. 1 R. 2. c. 12, Plowd. 


Com. 36. 6. Tis found, that they uſed to exerciſe their autho- 


rity all over We/tminfter, tho' they have not ſaid time out of mind; 
and tho' in pleading it ſhould have been ſet forth, yet tis well 
as tis in a ſpecial verdict; and cited 2 Roll. 699. Trin. 12 Car. 


P. 245. Alton v. Gnaſh. His having a“ warrant from the commiſſioners . 


Objection. 


Anſwer. 


ad Point. 


of the recruit act, does not hinder him ſeizing a diſorderly perſon, 
in breach of the peace. 

It may be objected, that ſhe was no diſorderly perſon. 

To which it may be anſwered, that the conſtable having had 
her before in his cuſtody, as a diſorderly perſon, might well ſuſ- 
— her again, it being between eight and nine at night, and 

tween the play-houſe and the Roſe tavern. 

As to the ſecond point ; ſuppoſing him not in the execution 
of his office, whether here was a ſufficient provocation to make 
it manſlaughter only? And he faid it was not; for tis found, 
that A. Defins being in cuſtody, the priſoners all drew their 
ſwords and aſſaulted Bray, upon which he ſhewed his ſtaff ; and 
fo, if there was no provocation, tis murder, for the law implies 
malice ; and cited Hale 45. 3 Inf. 52. If A. Dekins had reſiſted 
herſelf, and killed the conſtable, it had been but manſlaughter ; 
otherwiſe, as in this caſe, where a ſtander-by kills the conſtable, 

If ſpeaking words, whereby a man may ſuffer damage in his 
reputation, ſhall never be a ſufficient provocation to make it 
manſlaughter, as in Keil. 5 5. much leſs a wrong done to a ſtran- 
ger; becauſe not ſo great a provocation.; ſo that in all caſes 
there muſt be a proportion in the provocation ; as if a man 


break my cloſe, and I with a ſtake beat his brains out, tis mur- 
| | der; 
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der; as was held in Mawgridge's caſe, Keil. 132. And there 
muſt be an open act of violence done to make it manſlaugh- 
ter. 

He ſaid, he expected Hophin Huggitt's caſe would be cited 
againſt bim ; but this caſe is different from that, for there they 
came civilly, and demanded a fight of the warrant; but in this 
caſe, the very firſt act was an aſſault upon the cohſtable ; their 
ſwords were drawn, and an actual fighting, which increaſes the 
provocation; but here was an aſſault upon the perſon killed, be- 
fore a blow given by thoſe of his party ; there was no warrant, 
but here was a known perſon of the law: So upon theſe reaſons 
he ſubmitted it, 1. Whether he was in execution “ of his office? 
2. If he was not, yet here was no ſufficient provocation. 

Mr. Pengelly contra, argued for the priſoners, that the con- 
ſtable was not a known officer ; for that no authority was given 
to conſtables by 27 Elia. for that act is not univerſal, as the ſta- 
tute de circumſpecte agatis, or the ſtatute of Meſm. concerning 
the warden of the Fleet; but only a particular juriſdiction given 
to particular perſons, from whom the conſtable had no warrant ; 
but this warrant was given by the commiſſioners of the recruit 
act; and tho' in Londen, the cuſtom may give a juriſdiction to 
the conſtables to act all over the city, yet in Veſtminſter there is 
no ſuch cuſtom. The ſpecial verdict finds, that ſuch a cuſtom 
has been uſed in V eſtminſter, but does not ſay, time out of mind; 
and the act of Elia. being here found, makes it plain that they 
do not pretend to ſuch a cuſtom time out of mind. In Hilary, 
11 Hull. 3. King v. Chandler, tis ſettled, that a conſtable cannot 
go out of his precint. But a juſtice of the peace, by his war- 
rant, may appoint a conſtable, by name, to execute it any where 
within the juriſdiction of the juſtice of peace. 

It does not appear, that they were appointed commiſſioners for 
this particular place or county; but 'tis only ſaid, they were 
duly appointed commiſhoners ; and by the act, the execution of 
their warrant is reſtrained to particular officers within the juriſ- 
diction ; and in this caſe, there was a particular conſtable of Co- 
vent-gargen, ſo that there was no failure of juſtice ; and there- 
fore the conſtable here uſurped an authority, and conſequently 
was a treſpaſſer to all people he took up. But ſuppoſe he was a 
lawful officer, yet that will not juſtify ating beyond his autho- 
Itty ; it does not appear that he ated under the recruit warrant; 
and tho' ex cfficis, if he ſees perſons fighting, he may reſtrain 
them, or take up ſuſpicious perſons, yet the taking this woman 
is not lawful ; for ſhe was very decent at the time, and therefore 
no cauſe of ſuſpicion : But they ſhould have found her to be a 


* P. 246, 


night - walker, as is uſual in thoſe cafes, Hern's Pleader 392, 488, 


489. 15 Ed. 1. c. 4. Upper Bench Precedents 218, 111, 522. 


Upon taking up a ſuſpicious perſon, it mult appear that there * P, 245, 


Was 
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was juſt cauſe of ſuſpicion, as a felony done; for the cauſe of 
ſuſpicion is traverſable. 12 C. 92. Stile 166. 2 Roll. Abr. 56, 
590, 559. 2 nfl. 52, 172. 3 Inſt. 118, 221. 2 Vent. 22. Bro. 
Commiſſion, pl. 3. 

If the conſtable had no authority, he was in an actual breach 
of the peace, might be indicted, and is liable to all the conſe- 
quences of it: But where the officer is killed in the execution of 
his office, no doubt tis murder. Co. Car. 371, 537. Jones 429. 
Hale 56. 4 Inft. 333. But in this caſe, if Bray himſelf had 
been killed, it had not been murder, much leſs killing an aſſiſt · 
ant. ; 

As to the provocation; 'tis found, that they did not ſee the 
firſt arreſt ; but they ſee her under reſtraint, and Bray was con- 
tinuing the treſpaſs; when they came up, they came to reſcue 
the woman who was unduly reſtrained ; and their ſeeing her un- 
der reſtraint takes off all implied malice; ſince tis not found, 
that they were upon an ill deſign, they cannot be ſuppoſed to 
have any previous malice. | | 

There is in the flatute of ſtabbing, Tac. 1. c. 8. a remarkable 

paſſage to this purpoſe. So in Stile 467, Keil. 136. 
The conſtable, ſays Mr. Raymond, was about the queen's buſi- 
neſs, But they drew their ſwords, not imagining he had any 
ſuch authority ; and as to their treſpaſs growing more and more 
outrageous, Anſw. So did the provocation. 

The point they went upon in Hopkin Huggitt's caſe was, upon 
the reſtraining the liberty of the ſubject; and tho' it was objected 
by Mr. Raymond, that there was fighting, yet that is not to the 
purpoſe ; for in Maugridge's caſe, the firſt act of violence being 
done by Mawgridge, it was held murder, notwithſtanding the 


reſiſtance that Cope made. Keil. 136. 


® P. 248. 


* 


If there was no original malice againſt Bray, there could be 
no derivative malice to Dent, who came to his affiſtance ; for 
where there is no malice in the principal, it cannot egredere per- 
-Jonam. Hale 150. Dyer 128. Counteſs of Saliſbury's * caſe. 
- Plawden 100. 6. Stile 469. Keil. 65. Thomſon's caſe. Keil. 87, 
12 Co. 57. Keil. 115. | | 
Upon arguing this caſe, Holt C. J. ſaid, you have taken the ſtat, 
15 Ed. 3. too largely; for certainly a ſuſpicion barely conceived by 
the conſtable, is not ſufficient, without ſome act of lewdneſs done: 


: As to his having taken her up before, it does not appear that that 


3 


was lawful. But whether it was or no, it would not juſtify his 


taking her up again; and tho' he was a conſtable, his ſtaff does 
not give him a licence to do what he pleaſes; and if he is not 
in the execution of his office, but breaking the peace, then ſurely 
he may be reſiſted; and as for Dent, he aſſaulted her, and tis 
all a continuance of the ſame act; and tho' it be not lawful to 
; | | reſcue, 

I 
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reſcue, yet certainly the taking her may be a provocation; and 
that is Hophin Huggit's caſe. | 
Powell ſaid, he would extend this act as far as he could to 
ſuppreſs vice. But taking it for granted, that the conſtable was 
within his juriſdiction, yet he could not juſtify taking up this 
woman. Whenever a conſtable may take up any perſon, it muſt 
be either for an actual breach of the peace, or upon grounds of 
ſuſpicion; and the cauſe of his ſuſpicion muſt be ſhewn, becauſe 
tis traverſable; and in caſe of ſuſpicion, where there is a felony 
done, there is no difference between a publick and a private per- 
ſon : But when a conſtable has a warrant, he is tied up to that 
warrant, to act only as that ditects; therefore Bray having taken 
up this woman, without any juſt cauſe of ſuſpicion, ſhe was il- 


legally impriſoned ; and therefore a provocation to all the people 


of England. | 
Pois and Gould of the ſame opinion. | 
This caſe was afterwards adjourned to Serjeants-Inn, for the 
opinion of the twelve judges ; and upon arguing it, Mr. Zut- 
wych, who was of council for the priſoners with Mr. Pengelly, 
ſpoke as follows: (a) 


I agree, that if Bray had been a conſtable, having a lawful Argument of 


authority to act as conſtable in this matter, in the place where 
this fact was done, that it would have been murder; becauſe 
the law implies malice in that caſe, And ſo is 9 Co. 68. Mac- 
Zallh's caſe, and 4 Co. Young's caſe. But the reaſons there given 
for it ſhew, that where the officer exceeds and tranſgreſſes the 
bounds of his juriſdiction, it is quite otherwiſe : The reaſon 
given is, becauſe they come by the authority of the law to keep 
the peace ; and therefore, if any one oppoſe the juſtice of the 
realm, and kill an officer of juſtice, the law adjudges it as of 
malice : But where the officer exceeds his authority, the law is 
ſo far from favouring him, that he becomes a tranſgreſſor, and 
it puniſhes him for it. And therefore, the firſt thing I ſhall en- 
deavour to make out is, that Bray, in this cafe, had no manner 
of authority to take up this Ann Detins; and in doing that, 
I ſhall make two queſtions: | 
1. Whether Bray had any anthority to a& as conſtable within 
the pariſh of Covent-garden ? | | | 
2. If he had been the conſtable of Covent-garden himſelf, 
whether here was any lawful cauſe for impriſoning the woman ? 
As to the farſt, he could not act as conſtable within Covent- 
garden: The verdict finds the act of queen Elix. and that they 
pretend gives the conſtables of Weftmmnfter the ſame juriſdiction 
as the cuſtom of the city of London ; and that is, to act over all 
London: But there is no ground for this by virtue of the ſtatute; 


for by the words of it, all the authority that is, given, is given 


—— 


() This argument is now firſt publiſhed from the original MS. 3 
3F only 
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only to the dean of Weſtminſter, and the others particularly nam- 
ed, to hear determine and puniſh thoſe particular offences there 
mentioned: And therefore, the conſtable cannot act without a 
warrant from them in this caſe; and if he had a warrant from 
them, the ſtatute does not extend the juriſdiction of the conſta- 
ble any farther than it extended before. It would be a ſtrange 
conſtruction, if thoſe general words ſhould create a new juriſ- 
diction, to all the inferior officers of juſtice. | 

It was objected, that this being a remedial law, ought to be 
extended to conſtables, though theſe were not named; and for 
that purpoſe it was reſembled to the ſtat. de circumſpefe agatis, 
that the biſhop of Norwich and his clergy ſhall not be prohibit- 
ed from proceeding in matters ſpiritual ; which ſtatute has been 
conſtrued to extend univerſally, to all biſhops. But on read- 
ing the ſtatute it will plainly appear, that the intent of it was, 
to declare the law in general, as to what things the Spiritual 
Court ought to hold plea of; and therefore, tho' it mentioned 
the biſhop of Norwich at the beginning, as being, I ſuppoſe, 
the party more particularly aggrieved, and that complained chiefly 
at that time, yet it declares the law in general words ; ** If the 
„ prelates do puniſh any perſons, for leaving the church-yard un- 
*« incloſed, &c.” And at the latter end, there is a general clauſe, 
** that ii all the caſes above rehearſed, the ſpiritual judge (hall 
have power, notwithſtanding the king's prohibition.” 

The ſtat. 1 R. 2. c. 12. was likewiſe cited, which gives an 
action of debt for an eſcape againſt the warden of the Fleet; 
which has been extended to other gaolers. That is a matter 
which concerns the univerſal juſtice of the kingdom : But in our 
_ caſe, here is a new erected inferior juriſdiction, within a par- 
ticular diſtrict only, in four particular matters, incontinencies, 
ſcolds, inmates, and nuſances; and therefore this muſt be taken 
ſtrictly, as all inferior juriſdictions are. | 

Admitting, however, that it did give the conſtables a juriſ- 
diction in thoſe four matters, it cannot be pretended that it gives 
them a juriſdiction in any other matter; and therefore I would 
beg leave to take notice, that this act of parliament could never 
authorize the conſtable, in this caſe, to act here upon his war- 
rant for recruits, which the ſpecial verdict finds he did: And 
therefore he has plainly exceeded his authority in the firſt in- 
ſtance; for the act for recruits, p. 87. gives a power to conſtables 
only within their reſpective juriſdictions. Neither, as I appre- 
hend, can the matter, which this woman was ſuſpected of, come 
within any of thoſe four things mentioned in the act; for tho' 
the word, mncontinencies is in the act, yet the ſuſpicion here is 
tied up only to her being an idle and diſorderly perſon, and that 
does not, of neceſſity, imply incontinency ;- fo that the very 
matter in diſpute is not within the act. 


As 
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As to what is found in the verdict, of the uſage to act in 
W:ftminfter throughout any pariſh, that can never be intended a 
cuſtom time out of mind; it only ſays zſitatum fuit, but does not 
ſay how long; it might be but for a year before. If therefore 
ſuch a cuſtom had exiſted time out of mind, there is no doubt 
but fo material a circumſtance would have been ſtated ; neither 
would it have been neceſſary to have found the act of parlia- 
ment. It is plain they depended on the act for their authority 
in this matter. | 

As to the caſe that was cited upon this head of Allen and Buſh, 
2 Ro. Abr. 699. pl. 9. that caſe was no more than this: It was 
found in a ſpecial verdict, that A. was deprived by the high 
commiſſioners authority virtute literarum patentium dominæ Elis. 
&c.; and it was there held, that letters patents ſhould be under- 
Nood to be ſub magno /igilla, That ſeems to be a very eaſy in- 
tendment, becauſe I believe the word patents is never made uſe 
of, but where they are under the great ſeal ; but in this caſe, 
conſuetudo is the proper word for a cuſtom, and it ought to be 
found, that it was ſo time out of mind; but u/tatum fuit was 
never yet admitted, 

2. That Bray had no authority to take up this woman, tho' 


he had been conſtable of Covent-garden. The queſtion as to 


that will be, Whether a conſtable has an authority to take up 


any perſon, upon bare ſuſpicion that he is an idle diſorderly per- 


ſon ; without any appearance, or ſo much as a probable cauſe, to 
induce that ſuſpicion ? | 

That the caſe is no more than this, will plainly appear by 
what the verdict has expreſsly found. It is found, that he had 
no warrant to take her; and that ſhe was doing no harm, nor 
had any ways behaved herſelf ill. It is found, that ſhe was 
walking in the ſtreet, between the Roſe tavern and the play- 
houſe; and that it was at a ſeaſonable time of the night, betwixt 
eight and nine o'clock in March. It is indeed found that he had 
once before taken her up as a diſorderly perſon ; but it does not 
appear there was any profecution of her, or that ſhe was ſo 
much as carried before a magiſtrate : And it might be, for ought 
that appears, with as little reaſon then, as it is now; and there- 
fore that circumſtance rather aggravates the oppreſſion. 

It is not ſo much as found, that ſhe was a perſon of ill fame 
and repute ; there is nothing but what might be found of the 
molt modeſt perſon living; and therefore the queſtion, as I ſaid, 
will be, Whether the conſtable, upon his bare ſuſpicion, with- 
out ſhewing any reaſon for it, can impriſon any one; and this is 
a queſtion of great conſequence, becauſe, if the law be fo, the 
liberty of every ſubject is in the power of a conſtable. 


As 
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As to that queſtion, I humbly ſubmit, that in caſe of a bare 
ſuſpicion, a conſtable has no greater authority than a private man; 
and muſt tale care, at his peril, that there is cauſe for the ſuſ- 
picion. [I agree, that where a conſtable ſees an affray, he may 
commit the party; but where he acts barely upon ſuſpicion, he 
can juſtify it in no other way than a common perſon, For that 
there is a remarkable caſe in 5 H. 7. fe. 4. and that I think will 
prove, both that there muſt be a cauſe of ſuſpicion, and like- 
wile that an officer of juſtice is in the ſame caſe, as to that mat- 
ter, with any other perſon. The principal caſe was this: It 
was an action of treſpaſs and falſe impriſonment ; the defendant 
juſtified and ſaid, that one J. S. had been poiſoned, and the 
common voice and fame was, that the plaintiff had poiſoned 
him ; and thereupon the defendant, by the command of the ſhe- 
riff of the county, and as his ſervant, took the plaintiff and im- 
priſoned him. The chief exceptions to this plea were two; 
firſt, that common fame was not ſufficient cauſe of ſuſpicion 
but as to that it was held to be ſufficient, provided it be alledg- 
ed that a felony was committed; and it was held that it was 
traverſable, whether a felony was committed or not. Another 
exception was taken to the plea, becauſe the defendant had juſti- 
ned as ſervant to the ſheriff; whereas upon the matter of his 
plea, being grounded on the cauſe of ſuſpicion, every man has 
as much authority to take up the perſon as the ſheriff, or any 
other officer; and, as the expreſſion of the book is, every man 
is an officer to that purpoſe ; therefore he ſhould have juſtified 
under his own authority, and not on that of the ſheriff. And 
for that cauſe, the plea was held ill; and thereupon the defend- 
ant amended his plea, and juſtified in bis cun right, upon the 
cauſe of ſuſpicion, | 

The caſes are numerous, that there muſt be a good cauſe for 
the ſuſpicion, and that the cavſe is traverſable. I ſhall barely 
name them. 14 H. 8. 16. 7 E. 4. fo. 20. 27 H. 8. fo. 23. 
Fro. Faux Inp. 1. 4 H. 7. fo. 2. Bro. Imp. pl. 4. 3 Buſſtr. 
285. ' 1 Bugftr. 150. 3 Inſt. 118. 221.  Sty. 100. r 

2 Inff. 52. is very expreſs. When a treaſon or felony is 
% committed, and the common fame and voice is, that A. is 
«« guilty, it is lawful for any man that ſuſpects, to apprehend 
«© him.“ Again, If any one has juſt cauſe to ſuſpect, this is 
 « a good warrant in law for him to arreſt any man: But he 
„ mult ſhew in certainty the cauſe of his ſuſpicion ; and whether 
* the ſuſpicion be juſt and lawful, muſt be determined by the 
* judges.” | 
| To the ſame purpoſe is 12 Co. 92. (Sir Anthony Aſpley's caſe) 
wherein it was reſolved, that a man may be arreſted by any one 

upon ſuſpicion of felony : But in this. caſe, my lord Cole lays, 


thice things are to be obſerved; 1. That a felony be done. 
2 2. That 
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2. That he who arreſts have a ſuſpicion upon probable cauſe, 
which muſt be pleaded, and is traverſable. 3. That he who 
has the ſuſpicion, do himſelf arreſt the party; for he cannot 
command another to do it. And a great many authorities are 
there collected and ſet down, to prove each of theſe aſſertions. 
There is a caſe in 2 Vent. fo. 22. Rudyard's caſe, that even a 
juſtice of the peace muſt ſet forth the cauſe of his ſuſpicion, 
before he can require ſureties for the good behaviour. In that 
caſe, upon a habeas corpus, the juſtice returned that there was juſt 
cauſe to ſuſpe& Rudyard to be guilty of divers miſdemeanors, and 
that therefore he required of him ſureties for his good beha- 
viour, which he refuſed, and therefore he committed him ; and 
this was held an ill return, becauſe he ought to have ſet down 
the cauſe of his ſuſpicion, 
O55. That a conſtable or watchman may arreſt night-walkers, 
and he might take her as ſuch : But then it ought to appear 
that this woman was one, that ſhe was wandering about ſuſpi- 
ciouſly at an unſeaſonable time of the night; and ſo are the 
precedents that juſtify upon that account. There is one in 
Herne's Pleader 488, 489. in which the defendant ſets forth, that 
the plaintiff was wandering in the ſtreets at twelve o'clock at 
night, and the defendant, being on his watch, demanded of the 
plaintiff whither he was going, which he refuſed to anſwer ; 
and thereupon he took the plaintiff, But that is not like this 
caſe ; for in this caſe, nothing material is found concerning this 
woman, but what may be ſaid of any one that walks about her 
lawful occaſions. It is found to be between eight and nine 
o'clock at night in the month of March, and that ſhe was then 
doing no harm, nor had done any. 1 
As to the authority cited out of Lambard Fuft. fo. 12. in a 
treatiſe of conſtables, (at the end of the book) where it is ſaid, 
that a conſtable may arreſt ſuch ſtrange perſons as walk abroad 
in the night ſeaſon ; that book refers to the ſtatute of / incbeſter, 
and that ſtatute is very material, to prove that the time mention- 
ed in the ſpecial verdict was a ſeaſonable time of night; for it 
ſays, that no perſon ſhall lodge out of the town, or in the ſub- 
urbs, from nine o'clock at night till the morning, unleſs his 
hoſt will anſwer for him ; whereby it appears, that nine o'clock 
was at that time taken to be a ſeaſonable time; and if it were a 
ſeaſonable time Zhen, there is much more reaſon that it ſhould 
be accounted ſo nw, ſince it is well known there are as many 
ple walking in the ſtreets at that time as at noon, all of whom 
would be liable to be taken up by the conſtable, if it ſhould be 
ſufficient for him to ſay, they were walking the ftreets between 
eight and nine o'clock at night. 
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As to the ſtat. of 5 E. 3. c. 14. that was cited, it refers ex- 
preſsly to the ſtat. of Wincheſter, for arreſting perſons that paſs by 
the country in the night: And as to what is ſaid afterwards, 
that a conſtable may arreſt, 4 day or ly night, perſons of whom 
any have an evil ſuſpicion, that plainly refers only to felonies ; 
and ſo it has been always taken. And the very words, if they 
are conſidered, are ſo; for it recites, that divers manſlaughters, 
robberies and felonies, have been committed, by people that 
were called roberdſmen, waſtors and draw-latches ; and enacts, 
that if any man have any evil ſuſpicion of ſuch, be it by day or by 
night, he ſhall be arreſted by the conſtable : So that it plainly re- 
fers only to felonies. And though the ſtatute ſays, if any have 
evil ſuſpicion ; yet it muſt be intended only of ſuch, as can give 
a reaſon for their ſuſpicion, | 

As to the caſe of 13 H. 7. fe. 10. 5. that was cited upon the 
laſt argument, where it is laid down as a general rule, that a con- 
ſlable may take up any one that is ſuſpected ; I anſwer, that the 
principal caſe there was, that the plaintiff, who had brought his 
action againſt the conſtable, was taken in a bawdy-houſe, with 
women of ill fame, at 12 o'clock at night; and thereupon the 
conſtable took him, till he found ſureties for his good behaviour : 
And that was held to be a good juſtification ; being indeed no 
more than was reſolved in a late caſe in H. R. Mich. 13 W. 3. 
(the King againſt S:mongs) in which, upon a ba. cor. it was re- 
turned, that the defendant was found in a diſorderly houſe ſuſ- 
piciouſly, and taken into cuſtody till ſhe found ſureties for her 

zood behaviour; and thereupon. ſhe was remanded. As to the 
reſolution of the Judges in that caſe of 13 H. 7. it ſays, that it 
is lawful for a conſtable to take ſuſpected perſons, that walk in 
the night and fleep in the day, or that keep ſuſpicious company. 
This reſolution, when it mentions e perſons, muſt cer- 
tainly intend ſuch as are juſtly ſuſpected. 

Theſe were the chief authorities, which were cited, to prove 
the authotity of the conſtable in this matter: But I hope that 
none of them come up to this caſe; and that he had no lawful 
authority at all to impriſon this woman, The conſequence of 
that will be that he was a treſpaſſer : An action of treſpaſs and 
falſe impriſonment lay againſt him; he was by law indictable for 
it, inaſmuch as he was the firſt breaker of the peace. 

It has been Where there. is a want of juriſdiction in the officer, the law never 
8 pf juſtifies him; tho' he acted through ignorance, or out of a good 
8 deſign. And there is no medium in this reſpect; for if he tranſ- 


in an inferior 
court, neither 


the officer nor the party are bound to take notice, whether the cauſe of action aroſe out of their 
juriſdiction. If it did ſo, the deſendant ſhould have pleaded it in the inferior court; and ſhall 
not afterwards take advantage of the want cf juriſdiction in any collateral action againſt the 
plaintiff, or the officer, who executes the proceſs. Ld. Raym. 230, 1. 
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greſs his juriſdiction never ſo little, the law of England has fo ſe- 
cured the liberty and property of every ſubject, that it will make 
the whole proceedings void, and the officer a treſpaſſer ab initio. 
To this purpole is Cro. 394. 

Nichols and Walker's caſe. An action of treſpaſs was brought 
againſt a church-warden and overſeer of the poor of the pariſh of 
Hatfield. And tho' the defendant had a warrant from a juſtice of 
the peace, to levy rates aſſeſſed for the poor; and tho' the plain- 
tiff lived within the pariſh; yet as he lived in Tetteridge, where 
they bad a chapple of their own, and maintained their own poor, 
there was a defect of juriſdiction: And it was held the action 
lay. And in 2 Ro. Abr. 566. pl. 1, where the ſame cale is men- 
tioned, it is ſaid that officers muſt of neceſſity take notice of the 
law at their peril, 

To the ſame purpoſe was the caſe of Terry and Huntington, 
Hardw. 480. where the commiſhoners of exciſe 2djudged low 
wines to be ſtrong waters; and it was held the action lay againſt 
them; becauſe they have only a juriſdiction over ſtrong waters, 
and therefore if they adjudge any thing (tho' it be never fo like) 
to be ſtrong waters, that is not ſo in fact, they exceed their juriſ- 
_ diction, and an action lies. | 

It is common in experience, that if, in a writ to arreſt a man, 
the name be miſtaken, the officer is liable to an action of falſe 
impriſonment, tho' the perſon arreſted was perhaps the ſame who 
was intended to be taken. Nay ſuch a miſtake in the writ will 
make the killing of an officer to be but manſlaughter ; whereas 
otherwiſe it would have been murder ; and that was the caſe of 
Sir Hen. Ferrers. 1 Cro. 371. 1 Jo. 346. A writ iflued againſt Sir 
Hen, Ferrers Knight, whereas he was no Knight but a Baronet; 
and it was held that killing the bailiff, executing that warrant, 
was not murder; becauſe the warrant was ill. | 

Suppoſing that Bray had lawfully impriſoned the woman, the 
next queſtion is, how far that affects this caſe, ſo as to make the 
killing of Dent to be but manſlaughter. 

As for that, he muſt be conſidered in the ſame manner as if 
Bray himſelf had been killed; For it is expreſsly found that he 
came to aſſiſt Bray in detaining the woman: And ſo if Bray was 
a treſpaſſer in that, he will likewiſe be a principal in that treſ- 
paſs; and if be be killed, it will be all one as if Bray had been 
killed, | 

Sty. 467. ( Fuckner'scaſe.) That was an indictment on the ſtatute 
of ſtabbing ; and it was found, on a ſpecial verdict, that one 


Her uad and another man came to the lodging of the defendant + 


Buckner ; and the other man takes a ſword, and ſtands with it 
undrawn, to keep the door of the chamber, and to prevent the 
defendant Buckner from going out, till a bailiff might come up 
to arreſt him: Thereupon Buckner takes a dagger out of his 


pocket, 
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pocket, and ſtabs Hor wood, and kills him. It was held, that 
this wes a caſe not within the ſtatute of ſtabbing ; becauſe there 
was.a treſpaſs and an impriſonment of the defendant, and there- 
fore out of the meaning of the act. But that which I chiefly 
cite it for is, that killing the perſon, who did not hold the door, 
was conſidered all one as if the perſon that held the door had 
been killed ; becauſe they were both principal treſpaſſers. And 
Ch. J. Glynn upon that puts this caſe, /page 469.) If two aſſault 
a third perſon, and one of them ſtrike him, and he kills the 
other perſon, who did not ſtrike him, he is not within the ſtatute; 
becauſe in judgment of law it was the ſtriking of both. 
It is found by the verdict, that the conſtable called for aſſiſt- 
ance, to help him to detain the woman; whereupon John Dent 
came, ad eundem Samuel Bray aſſiſtend; and that Dent was killed 
dum affiſtabat. This we hope will be very ſtrong to prove that 
Dent was in the ſame caſe with Bray. ; 

And then the queſtion will be, how far a ſtranger, interpoſing 
and endeavouring to reſcue. the woman, will be guilty ; For to 
juſtify we cannot: But the queſtion will be, whether this unlaw- 
ful impriſonment of the woman, and the deſire that the defend- 
ant had to reſcue her, be not ſuch an alleviation of his guilt, 
as to mitigate the crime, and make it but manſlaughter, 

As to that, I muſt beg leave to ſtate the circumſtances of the 
ſpecial verdict, as they are found, in order of time: 1ſt. Here is 
no malice found, either to Bray or Dent; but it is expreſsly 
found that the firſt attack was to reſcue this woman, Gladia ſua 
extraxerunt, ea intentione ad eandem Annam extra cuſtodium ejuſdem 
Samuelis reſcuend et deliberand'. In the next place it is found, that 
Bray ſhewed them his conſtable's ſtaff, and ſaid he was about the 

acen's buſineſs. He did not charge them to keep the peace, 
but only ſaid that he was about the Queen's buſineſs. By that it 
ſhould ſeem that he meant the buſineſs of the recruits ; but that 
appeared plainly to be falſe, becauſe it was a woman he had taken 
up. However, upon that they put up their ſwords, and ſeemed 
latisfied. 

The next fact that is found is, that they carried the wo- 
man, and put her into the round-houſe. Upon this the de- 
fendants renew their deſign of reſcuing the woman, gladia ſua 
iterum extraxerunt, occaſione impriſonmenti, & eandem Annam exone- 
rari cauſand”. | 

T his was one continued act in the conſtable, and carrying on 
the treſpaſs from one degree to another; and therefore though the 
woman was not known to the defendant, yet this being a breach 
of the law, even of Magna Charta itſelf, may in ſome meaſure be 
thought the caſe of every ſubject: And fince they ought 4/ to 
enjoy the privilege of it equally, it is natural for every one to deſire 
to {ce it preſerved ; and if that deſire has tranſported them 2 
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what the law will juſtify, yet we hope it will fo far extenuate the 
crime, as to make it only manſlaughter, and not done out of 
mere malice, | 

It was admitted, upon the laſt argument, that if the woman 
had done this, it would have been but manſlaughter ; but I 
muſt ſubmit it, whether it would have been ſo much, but only 
fe defendendo. | 

4 Inft. 334. (Simpſon's caſe.) A conſtable came, by warrant from 
the high commiſſioner, to arreſt one, who killed the conſtable, 
in defending himſelf from impriſonment; and it was held to be 
Je defendendo, becauſe the warrant was illegal, being for uſury, 
Sc. | 

I agree, that .in this caſe the treſpaſs was not done to 
the defendants themſelves, but to a ſtranger: And therefore I 
would beg leave to conſider, how far it will be murder or man- 
ſlaughter, when one interpoſes in the quarrel or concern of an- 
other. 

12 Co. 87. Several men were playing at bowls, and two of them 
fell out and quarrelled; a third perſon, who was not in the quarrel, 
in revenge of his friend, ſtruck the other with a bowl, of which 
he died: This was held to be but manſlaughter, and yet 
there was no injury done to the perſon himſelf that did the 
fact. | 

Pla. 100. 101. Saliſbury's caſe. He and three others were 
indicted for the murder of the ſervant of Dr. Ellis. The third had 
malice prepenſe ; but Saliſbury had no malice prepenſe, only ſee- 
ing the reſt engag d he took part with them; and that was held 
but manſlaughter, tho' Saliſbury himſelf was the man that ac- 
tually did the fact. 

To the ſame purpoſe is Ha. Pl. Cor. 51, 52. Where my Ld. 
Jlale puts the caſe generally, without diſtinguiſhing whether the 
party that ſtrikes be known to them or not, His words are theſe, 
If A. and B. are fighting, and C. comes in ſuddenly and takes 
part with A. and kills B. that is but manſlaughter ;” and for 
that he cites Sir Fred. Cary's caſe. 

So far the o caſes went; but there is a later caſe, which I 
think ſuits with ours in every material circumſtance, It is the 
caſe of the King againſt Huggett, determined on a ſpecial ver- 
dit, found in 18 Car. 2. And becauſe it comes ſo near the 
caſe in queſtion, I beg leave to ſtate it fully, with all its cir- 
cumſtances. At a gaol delivery at Newgate, 25 April, 1666, 
18 Car. 2. upon an indictment for murder againſt Heptin Hug- 
gett, a ſpecial verdict was found to this effect: That Jebn 
Berry and two others with him, the day and place of inquiſition, 
had - de fafto, but without warrant (for ought that appears) 
impreſſed a man, whoſe name is not yet known, to ſerve in her 
Majeſty's ſervice, in the war againſt the Dutch nation : That 
thereupon, after the unknown inan was impreſſed, he, with the 
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ſaid Jchn Berry, went together quietly into Clash fair; and the ſaid 
Heophin Huggett and three others, walking together in the rounds in 
Smithfield, and ſeeing the ſaid Berry and two others, going with 
the impreſſed men into Cioth-fair, inſtantly purſued and overtook 
them, and required to ſee their warrant ; upon which Berry ſhe w- 
ed them a paper, which Heptin Huggett and the three others 
ſaid was no warrant, and immediately drew their ſwords, to reſ- 
cue the impreſſed man, and did thruſt at the ſaid Jchn Berry : 
And thereupon the ſaid John Berry and the two others did draw 
their ſwords, and fight together; and thereupon the ſaid Hophin 
Haggett did give the wound, in the inquiſition, to the ſaid Berry, 
whereof he inſtantly died. And if upon the whole matter the 
ſaid Hophin Huggett be guilty of murder, they find him ſo: If of 
manſlaughter, they find him ſo, &c. All the Judges of England, 
being met together at Serjeant's Inn, Fleet ſtreet, upon other oc- 
cafions, and having copies of this ſpecial verdict previouſly ſent 
them, after the other buſineſs was diſpatched, were deſired to 
give their opinion on this caſe ; whether they held it to be mur- 
der or manſlaughter : And the Ld Ch. J. Bridgeman, Ld. Ch. 
Baron Hale, and the Juſtices Atkins,, Tyrell, Turner, Browne, 
Archer, and Reynsford, having had the notes of the ſpecial ver- 
dict three days before, delivered their opinion as being adviſed, 
(but ſaid they would not be bound by it). That this was no mur- 
der, but only manſlaughter. And they ſaid that if a man be un- 
duly arreſted, or reſtrained of his liberty, by three men ; although 
he be quiet himſelf, and don't endeavour any reſcue, yet this is a 
provocation to all other men of England, not only friends but 
ſtrangers, for common humanity's ſake, (as my Ld. Bridgeman 
ſaid) to endeavour his reſcue: And if in ſuch endeavour they 
kill one, this is no murder but manſlaughter. The four Judges 
of the King's Bench, [viz.} Ch. J. Keeling, Juſtice Twiſden, 
. Windbam and Morton, were of opinion it was murder; and tho” 
they were the perſons before whom the matter judicially depend- 
ed, yet they had ſo great a regard to the opinion of the eight 
Judges, that they gave their judgment only for manſlaughter, 
and the defendant was burnt in the hand; as appears by the re- 
cord, a copy whereof I have ſeen, and which is entered in the 
crown- office, of Mich. 18 Car. 2. rot. 7. 

This is a compleat authority, for the judgment was given ac- 
. cordingly ; and it agrees in every material circumſtance with our 
caſe. There it was an unlawful impriſonment ; and fo, with ſub- 
miſſion, it is in this caſe: There the perſon impriſoned was not 
known to thoſe who reſcued him, any more than in 75% caſe, 
It is true, there was an actual fighting in that caſe, but ha: 
will not alter the matter; For if one out of malice, either ex- 
preſs or implied, aſſault another, and they fight together, and 
the firſt aggreſſor receive ſeveral blows, nay tho' he be driven to 


the wall, yet, ſince he made the firſt aſſault out of malice, if he 
| | | | kill 
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kill the other it is murder; and that was ſo reſolved in Mau- 


gridge's caſe, which is ſo freſh in your memories that I need not 


repeat it; and ſo it is held in Kel. 58; and that was likewiſe 
agreed by all the Judges in Huggett's caſe : So that there is not a 
material difference between the two caſes. 

There is one circumſtance in our caſe that ſeems ſtronger than 

this: It was much inſiſted on by the four Judges in Huggett's 
caſe, that the perſon impreſſed ſubmitted quietly, and was willing 
to go along with them ; but this is not found in our caſe, nei- 
ther is it to be ſuppoſed that any one will quietly and willingly 
ſubmit to go to a common priſon, It is true that in Hugget?'s 
caſe they demanded a ſight of the warrant, and one of them un- 
dertook to ſay that it was no good warrant ; but he ſaid that at 
his peril, and if there had been a good. warrant, his thinking 
that it was no good warrant would not have excuſed. And 
therefore it was reſolved, in Sir Charles Stanley's caſe, Kel. 86. 
that if a man be arreſted, and he and his company endeavour a reſ- 
cue; and while they are fighting, one who knows nothing of the 
arreſt, coming by the — goes in aid of the perſon arreſted, 
and kills one of the bailiffs, that is murder, though he did not 
know him: And fo is 4 Co. fo. 40. Young's Caſe. So the de- 
fendants'in this caſe did a at their peril; and their not aſking for 
the warrant was not material. 9 | 
In that caſe of Sir Henry Ferrers, He did not know that there 
was a miſtake in the writ; and yet ſince in fat there was, it was 
conſidered to be but manſlaughter. 7 & 
I he diſtinction that the four Judges go upon in Huggett's caſe 
ſeems very extraordinary; for they put the *difference, where 
there is an actual ſtriving or fighting. Here however the impri- 
ſonment is an act of violence, in the conſideration of the law; 
and that tho' the party ſubmit never ſo much: For ſuppoſe half 
a dozen ſurround one, and take him away and impriſon him, in 
that he is forced to ſubmit, becauſe he is overpowered. 

It was much inſiſted on, the laſt argument, that if one com- 
mit à treſpaſs upon another's ground, and the owner of the 
ground kill him, it is murder; but the true reaſon of that is laid 
down in Mawgridge's caſe, which is now in print, (. 132.) ; 
becauſe it is a violent act beyond the proportion of the provoca- 
tion. And fo it was in Holloway's caſe, Cro. 131. 1 J. 198. 
Palm. 585. where a boy had been ſtealing wood, and the owner 
BR him down, and tied him to the horſe's tail; and whipt the 
Horſe, which dragged him till he died : That was a barbarous 
act, and not proportionable to the provocation. But here in our 
caſe the aſſault was not with an intent of revenge, upon the par- 
ties that impriſoned the woman, but with an intent to reſcue her; 
and in reſcuing the woman, this fact was done: Therefore it dif- 
fers mightily from that caſe, | 
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Upon the whole matter, I humbly hope that Bray, upon whom 
the firſt aſſault was, had no protection from the law as conſtable ; 
either in reſpect of the place where he was, or the matter he was 
about: If ſo, the law will not imply malice; and if there be 
no malice implied, we hope you'll intend none upon the ſpecial 
verdict, ſince the intent found was only to reſcue the woman. 

Upon this and ſeveral other arguments, ſeven of the Judges, 
vg. Holt Cap Juſt de B. R. Pcwell, Powis and Gould, Juſtices 
de B. R. and Pury, Price and Lovel Bar' de Scac', were of opinion, 
that the priſoners were guilty of manſlaughter ; and Trevor Cap 
Juſt, Tracy, Blenco and Dormer Juſt de C. B. and Ward Caf" 
Har de Scacc, were “ of opinion, that it was murder; and the laſt 
day of the term, the priſoners being brought to the bar de B. R. 
Halt Cap' Juſt delivered the opinion of the twelve Judges, as follows: 
Hie ſaid, he would firſt ſhew the reaſons the ſeven, who thought 
it manſlaughter, grounded their opinion upon; and thoſe were, 
1//, That it was a ſudden action, without any precedent malice, 
or apparent deſign of doing hurt ; but only to prevent the impri- 
ſonment of the woman, and to reſcue her who was unlawfully 
reſtrained of her liberty; and if the woman was unlawfully im- 
priſoned, then it cannot be murder; and cited 4 Co. 40. Young's 
caſe, and 9 Co. Mackeliy's caſe, where it is held, that if a con- 
ſtable be kill'd in the execution of his office, tis murder; 
but tis otherwiſe, when be is doing a wrongful and oppreſſive 
act. | 

'Tis not only neceſſary to make it murder, that the conſtable 


is in the execution of his office, but he muſt give notice that he 


is come to keep the peace; and cited Thomp/on's caſe, Keil. 66, 
and ſo are Young's and Mackelly's caſe to be underſtood ; for if he 


does not give notice, the party may reaſonably ſuppoſe that he 


came to aſſiſt his adverſary, | 

The ſecond thing to be conſidered is, whether Bray was in 
the execution of his office. The Stat. 27 Eliz. does not name a 
conſtable ; but only a power is thereby given to the dean, high 
ſte ward and capital burgeſſes of Neſtminſter; but ſure it does not 
follow, that the conſtable has ſuch a power; and we are all 


agreed, that the power of the conſtable is no greater than it was 


* P. 2 59+ 


before this act. One of my brethren held, that Bray was con- 
ſtable de faclo; but that cannot be, fince there was a conſtable at 
that time of Covent- Garden. Now if the conſtable of one pariſh 


has not power over the whole liberty, then Bray had no more au- 
thority than if he had been no conſtable at all. 
Suppoſe, for argument ſake, that Bray was conſtable of Covent- 


Garden; I am of opinion, that the takipg up the woman was il- 


legal, tho' the-bad been in his cuſtody before; and if ſo, he did 


not act as a conltable, but as a * common oppreſſor. When he 


had her in his cuſtody before, the verdict does not*find- that ſhe 


was guilty of any diſorderly act; tis not a conſtable's ſuſpecting, 
that 
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that will juſtify his taking up a perſon, but there muſt be juſt 
grounds of ſuſpicion; as in caſe of a felony committed, and that 
is traverſable. 2 Inft. 52. It would be hard, that the liberty 
of the ſubje& ſhould depend upon the will of the conſtable ; 
and ſhall his not liking the woman's looks be juſt cauſe of ſuſ- 
icion ? 

, 3- The priſoners had ſufficient provocation ; for if one is im- 
priſoned upon unlawful authority, it is a ſufficient provocation, 
out of compaſſion, much more when 'tis done under colour of 
Juſtice ; and cited Royſtan's caſe, 2 Cro. and 12 Co. 87. And where 
the liberty of the ſubject is invaded, tis a provocation to all the 
ſubjects of England. He ſaid, a conſtable cannot arreſt, but where 
he ſees an actual breach of the peace; but if the affray be over, 
and things quiet, he cannot arreſt. 3 Cro. 372. 30 H. 7. fol. 10. 
Conſtables have authority by the ſtatute to arreſt perſons, but 
that muſt be by warrant from a juſtice of the peace; but in this 
caſe there was no warrant. 

The reaſons of the five Judges, that it was murder, were theſe, 
four of them did agree, that the conſtable had no authority ; but 
one was of opinion; that ſhewing his ſtaff was ſufficient; but I 
never knew, that the conſtable's ſtaff was of ſuch efficacy, when 
the conſtable himſelf had no authority. 

Four of them held, that, ſhe being a ſtranger to them, 
'twas no provocation; otherwiſe if ſhe had been a friend or 
fervant. But ſurely a man ought to be concerned for Magna 
Charta, and the laws; and if any, againſt the law, impriſon a 
man, he is an offender againſt Magna Charta. 

We ſeven hold this to be a ſufficient provocation, and we have 
good authority for it in Hopł. Heggitt's caſe; and this caſe is ſtronger 
than that. The Judges that were of opinion that that caſe was 
murder, went upon this reaſon, 4:2. that he was a ſtranger to 
the perſon impreſſed ; but tho' of a different opinion, yet gave 
judgment according to the opinion of the eight. It was not the 
fighting * that made it manſlaughter, but the provocation by “ P. 2 5t. 
the unlawful impriſonment ; for if one, without provocation, 
draw his ſword upon another, and the ſecond draw, and they fight, 
and after mutual paſſes the ſecond is kill'd, 'tis murder, 

The five that think this caſe murder, ſay, that to a relation or 2 
friend, tis a provocation, but not to a ſtranger; but that is a diſ- 
tinction not to be met with in the books. He cited Pwd. 101. 
Where two fight upon malice prepenſe, the ſervant of one of them, 
not knowing of the malice, comes to aſſiſt his maſter, and kills 
the other, this is held but manſlaughter in the ſervant; which 
caſe is abridged Hele's Pl. Cor. 51. The reaſon of the caſe above, 
is not that he was ſervant, but becauſe he knew not of the 
malice, | 
They ſay that Hepk. Huggitt's caſe is prime impreſſionts ; but yet 
*tis of good authority, being given upon mature deliberation, and 
reſolved by eight of the Judges, 
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Then ſay they, that in the caſe at bar, it could not be a pro- 
vacation to the priſoners, becauſe they knew not that ſhe was 
illegally arreſted ; but ſurely ignorantia facti will excuſe, but 
never condemn a man: A man in this caſe acts at his peril, but 
he muſt not loſe life for his ignorance of the fat, when he hap- 
pens to be in the right; and cited Sir H. Ferrar's caſe, Cro. Car. 
271. where he was arreſted by a warrant that named him Knight, 
whereas he was a Baronet ; his-ſervant kills the bailiff, this ad- 
judged manflaughter only, becauſe he was arreſted upon an ill 
warrant, He put a caſe, that ſuppoſe a man has a judgment 
againſt him, an goes abroad, he is informed, upon his return, 
that there are bailiffs in his houſe, he goes in and kills one of 
them, but it proves that they are thieves that came to rob him; 
in this caſe he is in no fault. It was likewiſe objected by the five, 
that it is dangerous to allow ſuch a power to the mob; but I 
think that no proper word to be uſed in a court of juſtice ; and 
a provocation does not make it an allowing the offence, but only 
a mitigation of the puniſhment ; and for this the law makes the 
diſtinction between murder and manſlaughter. They ſay, that 


P. 252. the priſoners came after the impriſonment was * over; but cer- 


tainly their putting her in priſon, and not carrying her before a 
juſtice, as they ſhould have done, is an aggravation ; and why 
ſhould Bray call Dent to his affiſtance after ſhe was in priſon. 
All agreed, that he was not conſtable of Couent-Garden, there- 
fore it could not be murder: For if a writ be directed to the 
ſheriff of Middleſex, and the man ſteps into Bucks, the ſheriff 
follows and arreſts him in Bucks, he kills the ſheriff, this is only 
manſlaughter. 

I amas much for a reformation as apy one, but in a legal man- 
ner; for vir bonus eft quis? qui conſulta patrum qui leges jurag: 
 Fervat ; and concluded it only manſlaughter. But note; The court 
would not call the priſoners to judgment, nor let them pray the 
benefit of the clergy act; nor ſuffer them to wave the Queen's 
pardon,z becauſe the court was bound to take notice of the late 
act of grace, as a general law, whereby the manflaughter is par- 
- -doned. But they ordered a ſpecial entry to be made upon the 
roll, that the court would not give any judgment, becauſe of the 
general act of pardon ; therefore they were diſcharged as to the 
indictment. Upon which the ſheriff produced a writ of appeal, 
awhich was delivered to him; and the court held, that the pri- 
Joners were in cuſtody. as to the appeal, by the delivery of the 
Writ to the ſheriff, 
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Maſon ver/us Vowſon. 


02.) A Judgment was had againſt the defendant Vouſon, and 4. in execu- 
after judgment obtained, he voluntarily liſted himſelf von not to be 
a ſoldier ; and after the faid liſting, he was taken in execution by — 1. 
virtue of a cap ad ſatig upon that judgment; and a motion was enliſting ſol- 
this term, that he might be diſcharged according to the late act __ 
of parliament, which ſays, That any perſon, that voluntarily lifts p. 838 
himfelf a ſoldier, ſhall not be taken out of ber Majoſty's ſervice by any 2 Vern. 697. 
proceſs whatſoever, But per cur', the motion was denied; for the * 1 
words, any proceſs, muſt be intended only of a mean proceſs, and 15. 7. 
not be extended to executions ; for that would * be hard upon — 
creditors, and put them fans remedy. Wherefore Yon was act a on” 


diſcharged. | 9 
Mrs. Pool's Cafe. 


(3. Habeas corpus was directed to the keeper of the Coun- Cuſtom of 
| ter, to bring up the body of Pocl, to which' 223 

they return the cuſtom ; that a feme covert ſole trading ſhall be trading as a 
ſued as feme ſole, and that the huſband is neither chargeable in feme fol. 
body or eſtate. 2 

Mr. Salteld objected, that the cuſtom was bad, becauſe unrea- caſe, as to 
ſonable; for the huſband might take her goods, &c. and if ſhe mi gon. 
were liable for debts, and not have her own goods to fatisfy them, 1756 Ws. 
then ſhe may be detained in cuſtody, without poſſibility of ever 
being releaſed, | 

But per cur”, The huſband has nothing to do with the goods 
or money with which the trades, and thoſe are liable to debts. 4 
As ſhe may be ſued ſole, ſo may ſhe ſue ſole for debts owing to 
| her within the city; but for thoſe due to her elſewhere the hut- 
band muſt join. | 

If a woman be found guilty of a battery, and fined, the huſ- 
band ſhall not be liable. 


(4+) Holt, Ge. made it a rule of court, and ordered it to be Biil-bonds 
ſcreen'd up in the office, That no bail-bond. (hall be aſſigned in not afßgnable 


p . 8 2 till four days 
town till four days after the return of the writ; and not till ſix after 1 


days after the return in a country cauſe. turn of the 
| | writ in town g 


fix in country cauſes. Reg. Mich. $ Ann. B. R. 
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(80 R. Pengelly moved, that certain perſons, bound in nizanceB. R. N 
a a recognizance to appear in B. R. for a riot, might mut be in a 
. - perſon, and | 
appear by attorney and not in perſon, being poor people. But not by attor- [| 
2 his ney. 1 
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his motion was denied; for tis the conſtant practice to appear 
in perſon. 


8 P. 254. * Fitzgerrard ver/us Trant. 


— (6.) EB T upon a bond by the executor of the obligee : 
of the obli- Upon oyer of the bond, it appeared A. B. and C. 
— —.— were bound jointly and ſeverally to the obligee; the defendant 
che rl. pleaded a releaſe made by the obligee to B. one of the obligors ; 
1 Ld. Raym. and upon oyer of the releaſe, it appeared that the obligee cove- 
24 4, nanted with B. not to ſue him upon this obligation; the plain- 
5. 7 tiff demurs; and adjudged, that a covenant not to ſue one of the 
12 2 obligors, where there are ſeveral, is nodiſcharge againſt the others. 
Hoit 25s, & Judgment for the plaintiff; Abſent Holt. 

218. 3 Salk. 298. but ſee Lit. Rep. 190. 


Smith verſus Bowen. 


Burning in 65 HE appeal being tried at bar this term, the appellee 
the hand in was found guilty of manſlaughter only: Whereupon 
— he prayed the benefit of his clergy; and the court being of opi- 
Ante 216, nion, that the ſtatute that gives the clergy extends to appeals, and 
ns va that the burning in the hand, being no part of their judgment, 
Yo Queen could pardon it; according to Biggrns's cale, 5 Co. 50. 
Holt 355. Thereupon the appellee was immediately diſcharged without bail, 


_ pardoned by the late act of . 


Stra. 1203. 


Dr. Butler verſus Cobbet. 


© (8. ) M4 AN DAMUS directed to the vice- chancellor of Cam- 
— ruin 


bridge, and other commiſſioners of the land-tax, to 


_ make an equal aſſeſſment upon the inhabitants of St. Andrew's 
eftatesequal- Barnuell. 
ly. Sir Tho. Parker moved to quaſh the writ; for that it ſhould 


S, have been, to make an equal afleſſment upon the occupiers of the 
land; for every occupier may not be an inhabitant. 
* P m Holt Ch. J. ſaid, the writ was bad; but if it was good, a man- 
damus was not a proper remedy for an unequal taxation; but the 
proper remedy is by appeal to the commiſſioners: but perhaps if 
the aſſeſſors refuſe to tax any part, as the caſe of Sturbridge Fair 
is, a mandamus lies. 

Powell faid, It was uſual to grant 9 s to overſcers, when 
they will make no taxation; but not upon ſuggeſtion, that they 


intend to make an —— tax. 
Another 


— 
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Another exception was taken to the writ, that it ſet forth the 


year in figures; but being in roman figures, it might be good for 
all that; otherwiſe if in eng/þ figures. The writ was quaſhed nf, 


— — 


Stebbing verſas Warner. 


(9.) ASE ; declaration that the defendant, endeavouring to words. 
; charge the plaintiff to have him indicted for felony, Damn him, 
ſaid of the plaintiff theſe words, damn him he is a pick-pocket ; & = _— | 
poſtea in preſentia quamplur' apud, &c. look here, he has pick'd 2 lev. 51. | 
my pocket, and taken out all my filver and gold, and damn bim he is a Rol. abr. 68. | 
pick-pocket ; & poſtea apud N. in alio quodam colloquio, &c. The | 
rogue has pull'd out my pocket, and ſtole all my filver and gold from me; f 
& poſtea, &c. be has pick'd my pocket of all my money, and damn the | 
rogue, be is a picł- pocket. | | 
Sir Edward Northey for the plaintiff argued, that tho' it is not 
faid, that he feloniouſly pick'd the defendant's pocket, yet it muſt 
be taken in the ſame ſenſe that it was ſpoken; which was, that 
he pick'd his money out of his pocket, which is felony : Beſides 
it is laid, that the defendant ſpoke them with intent to charge the 
plaintiff with felony, and the jury have found it to be with that 
intent; for they found the defendant guilty of the fact charged 
in the Narr. "2.4 | | 
Ihe authorities he cited were Cro, Car. 327. 329. Penſen verſus — 
Gooday. 2 Brownlow 280. Stile 150. Bulftrode 134. 1 Roll's £ 
Abr. 68. Cro. Car. 136. Telv. 146, 2 | 
 ® Raymond ad idem: Pick- pocket is actionable; and cited Sir P. 2564 
T. Jones 235. 2 Lev. 136. The caſe of Speed and Perry, Trin. 
4 Anne Regine, where clipper and comer is adjudged actionable; 
and 2 Vent. 172. 
Mr. Thomſon, upon whoſe motion the defendant- was to ſhew 
cauſe why judgment ſhould not be arreſted, ſaid, that pick. pocket { 
alone was not actionable; and the words were ſpoken at different 
times, and upon different co/foquia ; and the intention to charge 
the plaintiff with felony, is laid only to the firſt words, viz. 
damm bin he is a pick-pocket ; and if words that are not actionable, 
are joined with words actionable, but ſpoke at different times, 
and under different calloguia, and intire damages given, judg- 
ment ought to be arreſted ; and the words being ſpoke at dif- 
ferent times, one part (hall not be taken to explain the other; 
and cited 2 Dev. 51. | 3 
Holt, Sc. ſaid, It would be hard to explain words ſpoken at 
one time by what is ſaid after. 
Holt: To ſay a man is a pick- pocket, and has pick'd my 
pocket, in common acceptation is actionable: But they have over- 
done it ; and if there are any words found, that are not actiona- 
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able, judgment muſt be arreſted (a); and another day this term, | 
judgment was arreſted, | 


Jones ver/us Willſon, 


Two counts, (10.) CTION brought by an adminiſtrator, and declares 
. upon two counts; one upon a promiſe to the inteſ- 
eſtate, the tate in his life-time, the other upon a promiſe to the plaintiff 
other to him- himſelf, and names himſelf adminiſtrator in both; and upon the 
i nar trial the plaintiff was nonſuit ; and the queſtion was, Whether he 
nonſuit all ſhould pay coſts ? 
Pay colts for Powell Juſt, Holt abſente, ſaid, That theſe two counts could 
os Lew of not be joined; and if an entire judgment had been given, judg- 
Cofts,94,tfc. ment ſhould. have been arreſted. But it is a queſtion, Whether 
| it might not have been made good, by taking judgment upon 
* P. 257. one count only. But in this caſe the “ plaintiff muſt pay coſts, 
becauſe the nonſuit goes to the whole; and ſo it was ruled by 


Powell, Powis, and Gould. 


Anonymous. 


Errors ena (1 1.) R. Snell moved, that the plaintiff in a writ of error 
judgment in M of a judgment in Ireland, might aſſign his errors by 
—2 attorney, upon affidavit, that he was reſident in Ireland; and 
by attorney. offered to find ſufficient bail. Granted, 

Str.417, 443- Mr, Harcourt cler coron' ſaid, it had been done ſo in the caſe 
of Terk v. Medley. 1 | 


C 


| Leveridge verſus Hoſkins and Another. 
| — (12) T7 caſe the plaintiff declares, that he was poſſeſſed of a 
ging — oy farm and a river, apud D. in com Devon; and that the 
his river. - defendants, to damage the plaintiff's farm and river, did, at a 
Holt 24 place vocat' Davys's cloſe in com A dig two ditches, and 
8 diverted the plaintiff's water out of the river, and damaged the 
2403. 8. C. meadows; but does not ſay per quod. | | 
cited. The declaration was as follows: FR 
Devon ff, Johannes Leveridge queritur de Johanne Hoſkins 
et Henrico Goſlyne, in cuſtodia mareſchalli Mareſchalliæ dominæ 


reginæ, coram ips4 regina, exiſtente : pro eo videlicet, quod cum 


_ 


8 


— 


(a) This going of arreſting the judgment, Where ſome of the words found are not 
*aSionable, been fince over-ruled ; and it is now held, that the plaintif, in ſuch caſe, 
may have a venire facias de nove, and a new trial; and may thereupon ſever his damages, 
taking them for ſuch only of the words proved as are actionable. 1 Barnes 337, a 


idem 
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idem Johannes Leveridge, primo die Februarii anno Domini 1707, 
et diu antea, et ſemper poſtea abinde, poſſeſſionatus fuiſſet, et ad- 
huc poſſeſſionatus fit, de quàdam firmi vocata Waters Farm, in pa- 
rochia de Membury in comitatu prædicto, cum pertinentibus, nec 
non de quodam rivulo vocato the river Yarr, alias Varty river, 
ibidem currente, prope quædam clauſa vocata the Hams et 
Moremead, parcella firmæ prædictæ; prædicti Johannes Hoſkins 
et Henricus Goflyne, poſtea ſcilicet, eodem primo die Februarii 
anno ſupradicto, apud Stockland in comitatu Dorſet, in quodam 
prato ibidem vocato Davies Meadow, duo foſſata prope prædic- 
tum rivulum fecerunt, ac aquam a prædicto rivulo in prædicta 
foſſata diverterunt, per quod idem Johannes Leveridge proficuum 
aquæ ptædictæ, pro rigatione prædictarum clauſarum ipſius Jo- 
hannis Leveridge vocat' the Hams et Moremead, et aquatione 
pecorum ipſius Johannis Leveridge, et aliis uſibus ipſius Johannis 
Leveridge, diverſis diebus et vicibus inter prædictum primum 
diem Februarii et diem exhibitionis hujus billæ, perdidit et ami- 
fit: unde idem Johannes Leveridge dicit quod ipſe deterioratus 
eſt, et damnum habet ad valentiam gol. et inde producit ſee- 
tam. (a) | 

It — objected by Mr. Pengelly, who moved in arreſt of judg- 
ment, that this declaration was ill; not ſhew¾ing that the diver- 
ſion of the water was conſequential of the digging the ditches, 
which is the giſt of the action; ſo that this is no more than 
treſpaſs. TS: 

But the court were of opinion, that after verdict it ſhall be 
intended that it was proved to be conſequential. 

Then another exception was taken, that the action is brought 
in a wrong county; br it ſhould be brought where the trenches 
were dug. 


But per Holt, &c. 'Tis good; for here is cauſe of action that Cauſe of ac. 


ariſes in both counties, and the action may be brought in either; 10 — 


and if there is a conſpiracy in one county, and an indictment in ties may 
another, the action may be brought in either. But if a nuſance be brought 


be erected in one * county, to the damage of a man in another, 2 
the aſſiſe muſt be brought in confinio comtatuum. Dy. 38. b. 
| 1 3 Leon. 141. 
Then Mr. Pengelly took another exception, that the offence F. 258. 


A 4 . ny > Continuands. 
was not laid with a continuando ; but it was, that the ditches © © 


were dug ſuch a day, and his cloſe damaged, &c. diverſis diebus 
& vicibus, betweeh ſuch a time and ſuch a time; and cited 
Hambleton v. Vere, 1 Lev. 299. 2 Saund. 196. which Hel: faid 
was not like this caſe. {Se 


- 


—__Þ 


(a) This declaration is now firſt publiſhed from Mr. Lataeyche's MS. 


— I Joddrell 


3 in two coun- 


— 
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Joddrell verſas Heathcot. 


| Declaration (1 3.) IN debt for rent, the defendant declares, guod cum per 
1608 _ 2 Va wandam indenturam fatem, &c. mentimatum exiſlit, 
demiſe by that plaintiff did demiſe, Cc. to the defendant, &c. The 
/ 3 defendant pleads an ill plea, to which the plaintiff demurs, and 
41 * 750, afterwards pleads over. _ ON; 
769, 789, The counſel for the defendant took exception to the declara- 
5. tion, that mentionat exzſtit is ill in this caſe. Raymond, to main- 
tain the declaration, cited 2 Lev. 74, where teftatum exiſtit is 
held well in debt; alſo he faid, that tho' it was ill upon a ſpe- 
cial. demurrer, yet it is helped by their pleading over. Pengelly 
= the defendant ſaid, that the caſe in 2 Lev. is debt upon a 
charter-party, which is the ſame as covenant, which is agreed on 
all hands to be well; and in 3 Kb. 94. the difference is taken, 
and there held, that laying a demiſe by way of teſlatum exiſtit, 
is ill; he cited likewiſe Lutw. 534, 535. 2 Saund. 319. And 
as to the ſecond exception, that it was helped by the plea; he 
ſaid, that the plea could not admit more than was well alledged ; 
and that declarihg in treſpaſs with a quad cum is ill; he cited 
2 Lev. 206, 193. 2 Jones 218, 197. | 
Powell held the declaration ill; for the demiſe muſt be al- 
ledged fo certainly, as that it may be traverſed. He ſaid, it had 
been held well in covenant, becauſe the precedents are ſo; and 
as to the caſe in Leu. of debt upon a charter-party, that is the 
ſame as covenant; and declaring in treſpaſs by a guad cum, has 
always been held ill. | i 
P. 259. ® The counſel for the plaintiff, ſeeing the opinion of the court 
Diſcontinu- apainfl them, prayed leave to diſcontinue ; which was granted 
FF 


Queen verſus The Pariſh of St. Giles. 
0 (14.) 3 E inhabitants of the pariſh of St. Gilet appealed to 
* the ſeſſions upon an order made for the levying a 
; poors rate, in which. ſome were unequally taxed ; upon which 
See the 17 the ſeſſions diſmiſſed the appeal, and thew for cauſe in the order 
Ce of diſmiſſion, chat the court being of opinion, that the appeal ſhould 
regulates the have been to the next quarter ſeſſions, after the making the rate, and 
ume of ap- not after the taking the diſtræſi. Ideo the court does diſmiſs the ap- 
N peal, And this order being removed into B. R. by certiorari, 


Mr, 
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Mr. Eyre, Solicitor- general, Sir Tho. Parker and Mr, Wh:tacre 
argued for confirming the order of ſeſſions for diſmiſſion of the 
appeal. That tho' 43 Elz. does not ſay, that the order ſhall be 
to the next quarter ſeſſions, yet it is neceffary fo to be, for elſe 
it will create confuſion, no time being limited by the act: For 
if not the firſt, it cannot be brought in any certain time. That 
this is-not an appeal for relief, but to quaſh the rate, which ſhould 
be before any payment upon it, or dittreſs for it; for if the rate 
is not good, an adion lies againſt the overſeers for taking the 
diſtreſs, 3 

Sir Edw. Nortbey and Mr. Raymond cont. That it is not neceſ- 
ſary the appeal ſhould be to the next quarter ſeſſions, for there 
is no time limited by the act; and that being alledged for the 
reaſon of the order of diſmiſſion, tis bad. Befides, this appral 
was at the next quarter ſeſſions after the grievance. 

Per cur, viz. Holt Cap Juſt, Powell, Fowts and Gould. This 
appeal need not be to the next quarter ſeſſions; but the error of / 
the juſtices is, that they did not proceed upon it when it was be- 
fore them, 'and give judgment, whether. the rate was good or 
not: Tho' one of the “ parties may have a particular appeal, P 260. 
yet this being a rate, which they think not according to the act, Appeal by the 
they may appeal together. But it being aſſigned for a reaſon, inhabitants. 
that the appeal was not to the next quarter ſeſſions, the court 
quaſhed the order of diſmiſſion. 


Gately verſus Gillingham. 


{1 5.) e, by original upon a promiſſory note; judgment In aa by 
by default, and a writ of enquiry 2% 8 Nov. return- a there 
able efebis Martini. Whitacre moved in arreſt of judgment, for teen dass ye. 
that there was not fifteen days between the tee and return of tween the 
the writ of enquiry ; for in all judicial writs, where you proceed % bo *e- 
by original, there muſt be fifteen days between the fee and re- writs and 
turn, not only in the writ, but alſo in the ſubſequent proceſs : Process. 
And accordingly the ccutt { Holt abſente} inclined that it was 2 


all, Sed adjornatur. 


Bull ver/us Clifton. 


(i6.) CIR Edw. Northey moved, that the plaintiff in error No fpeciat 

might put in ſpecial bail. This was an action upon bait in error 
the caſe on a bottomree bond, to pay money on a contingeucy, 8 
the condition of which was, That if the ſbip er veſſel called the 1 Lev. 117. 
Oley Frigate, &c. ſball with all ſpeed ſail from the river cf Thames 3 | 
ro China, &c. without deviation, and return to the river citbn 
thirtyfix calendar menths, bazard of the ſia excepted; and if the 

3L | ſaid 


* 


KK ny Fs —— 
= 
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aid J. S. Mall, within the ſaid thirty fix kalendar months, or thirty 
days after the arrival of the ſaid ſhip, pay, &c. to J. S. then the 
ebigaticn to be void. 

Halt faid, this is not a bond only for the payment of money, 
for if he does not go the voyage, he forfeits the penalty ; for his 
going the voyage, return, and payment of the money, are all con- 
ditions; and inclined, that it did not require ſpecial bail. Sed 


aer natur. 


* P. 261. Queen verſas Dr. Wall. 
A pariſh (17-) * this caſe Het ſaid, that if a pariſh prieſt puts in a 


cl-rk not the clerk, he cannot turn him out at pleaſure : For he is 
parſon's only, —— the clerk of the pariſh, and not the parſon's clerk only. 


nor remove- 


able by him. Holt 599. 6 Mod. 253. 2 Salk. 536. Say. e 160. 


- Queen verſus Mickal. 


Fe. (18. ) MOTION was made for a habeas corpus to bring op 
- yur; — the body of the defendant, charged with picking a 
up a pick- pocket; and offered to bring unexceptionable bail ; and to lens 


pocket, Gown a tipſtaff to enquire of his reputation. 
8 8, Holt. Tho' we have a diſcretionary power, yet, it being 


Ec " certified that he was charged with the fact, I think we 


ought to refuſe to bail him; which (on conſulting his compa- 
mow} he roy. did. | 


4 6 


At the Sictiogs at Guildhall, before Holt 
Chief Juſtice, 


Ty bald verſus Tregott. 


Evidence. (19.) IN caſe, by a ſilk dyer againſt his ſervant for money re- 
—ç rn I | ceived to his uſe; upon the evidence it appeared, that 
rn If ſending filk to be dyed by the plaintiff, the plaintiff ſent bis 
dence ; con- ſervant, the defendant, home with it, and A. paid him for every 
ant afer- "parcel as he received it; A. was produced as an evidence, that 
1 Salk. 289. he paid the money to the defendant. But Holt would not admit 


and Holt his evidence; for that would be to admit a creditor to ſwear in 
* ditcharge cf himſelf: He ſaid, that if a man pays money by his 


an. * ſervant, the ſervant may be a witneſs ; but that is allowed for 


the neceſſity of the thing. 8 
. aylo r 


bo 
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Taylor verſus Langthorn, 


(20.) ) WAs ſaid by Holt Ch. J. That a perſon who has not One not a 
ſet his hand to the witneſſing a leaſe, may be wit- witn*bs may 

neſs to it, if thoſe that ſigned it do not appear; and fo he ruled "1m aig" 
it. For in the caſe of a leaſe of years, tis ſufficient if the leſſor Ante 197. 
only ſigns in the witneſſes preſence. And ſo it ſeems in other poke ago. 
grants of chattels. Qu@re, If ſo of freeholds, Sc. 

And 'twas alſo ſaid by him, that tho' defence be made upon a Writ of en- 
2 ue enquiry, yet it would not aid a judgment, if irregularly duiry. 
obtained. | 


* +l ene 


8 Annz Reginz in B. R. 


* 1 


7 — 1 4 — 


Memorand, Holt Ch. J. being ſick, he could hat at- 
tend this term, except one day, which was Thur/day, 
Feb. q. | | | | | 


Biſhop verſus Eagle. | 


(i.) HE plaintiff declared upon a prohibition ; and upon Damages in 
demurrer to the declaration, Sa/keld took exception prohibition; 
to it, becauſe the declaration ſets forth, that the **"*n< 

| defendant ſued in the Spiritual Court, poſt regiam — 
prehibiticnem ei prius inde in contrarium direct, but does not ſay damages. and 

deliberat; and here appears no cauſe of action, fince it is not ſet 8 9 

forth that the prohibition was delivered. This matter was juriſdiction of 

moved laſt term; and this term the court was of opinion, Holt ne common 
abſente, that when you proceed for damages, then it muſt be ſet — 

forth, that the prohibition was delivered, and alſo a venue laid: Ante 186. 

But in this cafe, which is only to maintain the juriſdiction of this % 44 22. 

court, it is not neceſlary. | he 


1 | Foſter 


Hilary Term 8 Ann. 


F oſter verſus Burden, 


* P. 264. (2.) THE caſe was, judgment in ejectment upon a demiſe 
Fins cannot of three years ; the defendant brings a writ of error 
. change 


de crange©, in B. R. and the defendant in error ſues * out a ſcire fac”, guare 
2 nen; to which the plaintiff i leads, that he h 
upon judg- execut non; to which the plaintiff in error pleads, that he has 
ment in eject- paid 2091. in ſatisfaction of the term and damages; and upon 
Parnes to. iſſue joined, Serjeant Cheſhire moved to change the venue out of 
edit. 97, 207. 2 orkſhtre into Middleſex. But the court denied the motion, be- 
cauſe the ejectment is local; and the ire fac” being grounded 


thereon, the venue could not be changed. 
p 


Todd & Ux' verſus Redford. 


When baron (3.) * ION of aſſault and battery is brought by the 
ew yy huſband and wife ; the declaration ſets forth, that the 
rery, and . defendant, ſuch a day, &c. aſſaulted Eleanor the wife, and driv- 
when not. ing a coach over her, bruifed her, &c. & ratione inde, the huſ- 
0 =F RY: band laid out diver/as denar” ſtimmas for the cure, &c. & al enor- 
| 1 Salk. 119. mia iiſdem intulit ad grave damnum ifforum ; the defendant plead- 
6 Mod. 127. ed in abatement, that his name was Redhorn, and not Redford; 


Damages. and on iſſue, and verdict for the plaintiff, Serjeant Grove moved 


Der guad when 


the gig of in arreſt of judgment; and objected, that in this caſe, the huſ- 
| the action. band and wife ſhould not have Joined, becauſe the damage is 
— when on- laid to be for the money laid out in cure of the wife, as well as 
baden. for the battery, and entire damages being given, tis bad for the 
a whole; and cited 1 Sid. 328. Yelv. 106. 2 Vent. 29. 2 Co. 
625. 1 Lev. 3. But the huſband ſhould have ſued alone for the 

money laid out in the cure. „ 
Raymond for the plaintiff ſaid, he agreed, the caſes cited by 
Grove were ſo; but they are all in actions of aſſaults, committed 
by huſband and wife : But in this caſe the tort is only upon the 
wite, and the ratione inde, &c. is only conſequential damage; 
and ſo was it held in the caſe of Rafſel v. Corn, in aſſault and 
battery brought by huſband, and wife, per gucd negetia of the huſ- 
band renagſcrunt infecta; tor there judgment was given for the 
plaintiff, becauſe they held the per quad only conſequential da- 
| mage, Which is, a cafe in point; and the alia enormia are not 
P. 265. certain enough & to have damages, and therefore it is never con- 
ſidered by a jury. Seth e et boi iR | 
Pewell (aid, That where huſband and wife join in action of aſ- 
ſault and battery for beating both, tis wrong; but may be help- 
ed by a verdict, ſeparating the damages; and here the gilt of the 
88 by 5 action 
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action is only beating of the wife, and the ratione inde is only in 
aggravation of damages. As to the ia enor mia, it is too general 
to ſuppoſe damages given for it. He ſaid alſo, that huſband 
and wife cannot join in aſſault and battery, per quod conſortium 
amifit, for the per quod in ſuch caſe is the giſt of the action; and 
in the caſe at bar, if the ratione inde had been left out, the ſur- 
geon's bill might have been given in evidence, in aggravation of 
damages, Judgment pro quer; Holt abſente. 


Anonymous. 


(4. Tf a mandamus, alias and pluries be ifſued, a return in Mum, 
ſtrictneſs ought to be to the pluries ; becauſe the party * 

is in ſome ſort of contempt for diſobeying the two firſt writs; yet $alk. * 

if there be no damage to the party, a return to the original man- _ 2 


damus may be filed, the return, 
in certain caſes, ſhall be made to the firſt writ of mandamus. 


Queen verſus The Pariſh of Kidderminſter. 
{8 VI Bains moved to quaſh an order of removal; the Order of re- 


order is directed to the overſeers and church-war- —— 
dens of the pariſh of K. and ſets forth, that whereas complaint ;. and the 
has been made by you, (and does not ſay whom). Per Cur', authorities 
'Tis well; becauſe it refers to the perſons before-mentioned, Wr del. 
2d Exception was, that there is no adjudication ; and upon read- plant. 
ing the order, it appeared, that as to the place of his laſt legal ſet- 
tlement, there was a good adjudication, by ſaying, it appears to 
us, Cc. But ſaying, be is likely to become chargeable, is no adjudi- Adjudica- 
cation, without ſaying, it appears to us, &c.; and upon this laſt don. 


exception this order was quaſhed. 


o Anonymous. * P. 266. 


juſtices; his exception was, that it does not appear, 1 


that they were juſtices for that county; for it is ſet forth to be but fee Burr. 
made by A. and B. two juſtices com' pred”, and here is no coun- Set. Cal. p. 
ty in the body of the order for the pred' to refer to, and it ſhall '99 © 
not refer to the county in the margin; whereupon it was quaſh- 
ed fer cur. 


(6.) MI bat, moved to quaſh an order made by two Order of tuo 


; ; 2M Queen 
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Queen verſus Cecill. 


Order to pay '(7.) |”; horns moved to quaſh an order of ſeſſions, made 

1 upon the maſter to pay 71. wages to F. S. his ſer- 

Ld. Raym. vant in huſbandry, and made two objections to the order; 

1305. S. C. 1. That J. S. was a covenant ſervant, and the ſtatute does not 
extend to ſuch, though in huſbandry. 2. That the order ap- 
pears to be made upon the oath of F. S. the ſervant, which is 

upon theoath contrary to the rule of evidence, that the ſervant's oath ſhould be 

ol the party. taken in his own cauſe ; and as to its being ſet forth, that 'tis 
upon hearing of counſel, that does not alter the caſe, Beſides, 
there may be other evidence; for though perhaps others cannot 
prove the contract, yet they may prove the ſervice. 

Lutwych cont. This is not to be bound by that rule; for here 
is a power given by an act of parliament, for the. benefit of 
poor ſervants, Beſides, it does not appear that there was other 
evidence, and here is an adjudication, that ſo much is due. This 
is done every day, on orders for the ſettlement of poor people, 
upon the party's ſingle oath, | | 

Raymond in anſwer to Lutwych. This is not like the caſe 
of ſettlements, * for 'tis indifferent to the party where he is 
ſettled. | 

To Mr. Gilbert's firſt objection, Powell J. held, that the 

P. 267, Stat. 5 Eliz. having a favourable conſtruction, has been “ ex- 
tended to covenant ſervants, if in husbandry. As to the ſecond, 
he would not take it, that there was other evidence ; that he be- 
lieved the wages were certain in moſt counties, and the way is to 
examine the time of ſervice by others, and the juſtices to adjuſt 
the quartium, We allow a man to be evidence in his own cauſe 
for neceflity, as in the ſtatute of hue and cry; but here may be 
other evidence. {Neta; The juſtices at ſeſſions are to appoint 
ſtatute wages.) But 'twas quaſhed ; Holt ab/ente, 


Pariſh of St. Saviour's Southwark, verſus The Pariſh 
ot Cripplegate. 


Plate of birth (8.) B® NNICK moved to quaſh an order of ſeſſions, made 

a good ſettle- to remove a child of three years old to the place of its 

Burn. dit Set. birth; and his exception was, that it ſhould have been ſent to 

| tlement by the place where the father was ſettled ; becauſe the ſettlement of 
Þirth. 3 V. the father is the ſettlement of the child. 


8 yy 4. he order [now firſt publiſhed] was as follows: 


To 
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To the churchwardens and overſeers of the 
poor of the pariſh of St. Gies without 
Crifplegate, in the county of Middleſex ; 
and alſo to the church-wardens and over- 
ſeers of the poor of the pariſh of St. Sa- 
vicur in Southwark, in the county of Surry, 
or any of them. 


WHEREAS it appeareth unto us, two of her Majeſty's 


Juſtices of the peace for the ſaid county of Middleſex, 
quorum unus, Upon the complaint of the church-wardens 
and overſeers of the poor of the pariſh of St. Giles with- 
out Cripplegate aforeſaid, that Martha the wife of Jabn 
Robinſon, with her huſband's child (name j James) about 
three years old, is lately intruded and come into their ſaid 
pariſh ; endeavouring to ſettle and remain there, without 
renting 10/. per annum, or paying any pariſh taxes there, 
or giving notice in writing to any of the officers thereof, 
of the place of her abode, as by law ſhe ought: And 
it hereas it appears unto us, the ſaid juſtices of the peace, 
that by reaſon of the poverty of the ſaid Martha Rovin- 
Fon, ſhe having nothing wherewith to maintain her ſaid 
young child, the ſaid young child now is and unavoid- 
ably will be a great charge to the faid pariſh of St. Giles 
without Cripplegate, if not ſpeedily prevented: And 
whereas it alſo appeareth unto us, the ſaid juſtices of the 
peace, upon the examination of the faid Martha Robin- 
Jon, mother of the ſaid young child, upon oath, That 
about three years ago, ſhe and her ſaid huſband Jobn Ro- 
binſen lived in the pariſh of St. Saviour Southwark afore- 
ſaid, in the county of Surry aforeſaid, and were houſe- 
keepers there for the ſpace of nine months; and zhere 
her and her ſaid huſband's young child (named James) 
was born : And that ſhe does not know any other place 
of her ſaid huſband's legal ſettlement, nor can we now, 
upon a ſtrict examination, find any other legal ſettlement 
of the ſaid John Robinſon, or his ſaid wife, ſince their 
living in the ſaid pariſh of St. Saviour, Southwark, We 
therefore the ſaid jultices do adjudge and deem, the faid 
pariſh of St. Saviour Southwark, to be the place of the 
legal ſettlement of the ſaid James Robinſon the ſaid young 
child, and ſon of the ſaid Jen and Martha Rebinſon, by 
reaſon the ſaid young child was born there; no other 
place of his ſaid father's or mother's legal ſettlement ap- 
pearing unto us: And that the ſaid James Robinſon, the 
{aid young child, ought to be ſent to the ſaid pariſh of 

1 St. 


1 
. 
N 
| 
N 
| 
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years old. 
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St. Saviour Southwark. Theſe are therefore, in her Ma- 
jeſty's name, to require you, on fight hereof, to paſs, re- 
move and convey the ſaid James Robinſon, the ſaid young 
child, from out of the ſaid pariſh of St. Giles without 
Cripplegate, to the pariſh of St. Saviour Southwark afore- 
ſaid ; and him to deliver to the church-wardens and over- 
ſeers of the poor there, or to ſome or one of them, to- 
gether with this precept: Who are hereby required to 
receive and provide for him, as his occaſions ſhall require, 
and as they do for other poor of their ſaid pariſh, until 
they can otherwiſe free themſelves thereof by due courſe 
of law. And this is your warrant, Given under our 


hands and ſeals this 18th day of Auguſt, A. D. 1709. 


Northey to maintain the order ſaid, that it had been often ad- 
judged, that the place of birth is a ſettlement, and good, till the 
ſettlement of the father is found out; and tis poſſible the father 
might have no ſettlement, as if he was an Jriſbman, or an alien, 
and has got no ſettlement here, in which caſes, the place of birth 
is the ſettlement of the child. 

Baſtards. Powell: The place of birth is the ſettlement of a baſtard- 
child ; but a legitimate child is part of the father's family, and 
muſt be ſettled with him ; but if the father's ſettlement cannot 
be found, then the place of its birth is its ſettlement. There- 
fore if a child be dropped in the pariſh of A. and that pariſh 
cannot find the ſettlement of the father, they ſhall ſend it to the 
place of its birth, and that place muſt find out the father's ſet- 

Children un- tlement, or keep the child. As to the caſe of nurſe-children, it 

—— always been holden, that children under ſeven years ſhall 

go along with the mother : Therefore if a man ſettled in the pa- 

* P, 268. riſh of A. marry a widow in the pariſh of B. who “ has divers 
children under ſeven years, and ſettled in the pariſh of B. the 
children ſhall go along with the mother to the pariſh of A. but this 
is only for nurture, and they ſhall gain no ſettlement ; but the 
pariſh of B. ſhall take them again, when above the age of ſeven 
years; and if they become chargeable, the pariſh of B. ſhall pay 
for their keeping, tho' they ſtili remain with the mother. To 
which Powts and Gould agreed ; fo the order was affirmed ; Holt 
abſente. | 


- Pariſh of Binfield ver/us Banſtead. 


Order of re- (g.) E RE Solicitor General moved to quaſh an order of re- 
3 moval made by two juſtices; his exception was, that 
x *'twas wrong directed; for it was directed to the chutch-wardens, 

Sc. of Binſted, and to the church-wardens, &c. of Banſtead, 

and whom it may concern; alſo it is not ſaid who to convey nx 

who 
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who to receive. The court ſeemed to incline, that it ought to 
be quaſhed. Sed adjornatur. | 


Queen ver/us Daviſon. 


(10.) & N order of two juſtices to compel Daviſon to allow ſo Order to 
much a week for the maintenance of his wife and _— = 


family. Mr. Nott moved to quaſh the order, for that the juſtices allow for the 
have not juriſdiction in this caſe, it being properly alimony, and maintenance 


belonging to the Spiritual Court, And Holt being abſent, Powell ane 

ſaid, that the juſtices have no juriſdiction in this caſe, but this is quaſhed. A 
not alimony. If a man runs away from his family, he may be 1 Int. 235. 
puniſh'd as a rogue and a ſturdy beggar ; but whilſt he continues Nep. 30. 
reſident, they cannot charge him in this manner; and quaſh'd 


the order. 75 


Pariſh of St. Benedict verſas The Pariſh of St. Peter's * P. 269. 


in Norwich. 


(11.) S IR James Montague Attorney General moved to quaſh Order made 
an order of two juſtices of the peace, for the county _ ſtat. 43 , 
of the city of Norwich, made upon the ſtat. 43 Eliz. which en- ,, * 
acts, That if any parith is not able to maintain its poor, that whole hun- 
then two juſtices may tax other pariſhes and places, and the whole 3 
hundred alſo, (if need requires); and where the hundred is not poor. 
able, juſtices in ſeſſions may tax the county in part or wholly at Foley 31. 
their diſeretions. | 25 * 480. 
His exception to the order was, that it does not appear that the 1 Str. 6. 
pariſhes taxed are within the hundred; for it is only ſaid, that 
they are within the county of the city of Norwich; and two 
juſtices by the act have not power to tax the county, but only the 
hundred, or the pariſhes within the hundred. | 
Sir Edw. Northey cont. If two juſtices cannot relieve in this 
caſe, there can be no relief given ; for 'tis well known there arc 
no hundreds within cities, and the city and the county of the 
City are the ſame. Indeed London has wards which reſemble hun- 
dreds, but no other city ; and the power given to the juſtices in 
ſeſſions muſt ariſe upon a defect in the hundred; and where there 
is no hundred there can be no ſuch defe ; and that the ſeſſions: . 
could have made no order in this caſe. | 
Mr. Raymond, the ſame fide with Sir Edward Northey, The 
queſtion is, whether a city is within the ſtatute? for the ſeſſion's 
Juriſdiction ariſes only upon the inſufficiency of the hundred. 
This ſtatute is only a direory and remedial law; and as in the 
caſe of the ſtatute of hue and cry, _ directs, that oath ſhall 
3 | be 
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be made before a juſtice of the hundred, where the felony was 
committed, yet this may be to the next juſtice, tho not of the 
hundred. 7 Pu 
* P. 270. Prell This is not caſus omiſſus out of the ſtatute ; and tho 
| the two juſtices have not power, here being no hundred, yet the 
ſeſſions have a juriſdiction, and may tax the county of the city in 
part or at large. To which the reſt agreed, and, Holt abſente, 
qualſh'd the order; being made by two juſtices only. 


Anonymous. 
Motion to (1 2.) IN an action brought upon a policy of inſurance, Pengeliy 
n moved for leave to bring 15 J. into court, being as much - 


2 Burr. 1120, as they thought their average of the damage came to, (the goods 
_ not being loſt, but only damaged); and ſo the plaintiff to proceed 
n peril of colts. Powel/: The motion cannot be granted, 

tho' we have granted it in a quantum meruit, and alſo in covenant 

for payment of money: But in covenant for repairs we have de- 

nied it; and ſo we mult here. | — 


Queen verſus Lane. 


Maxdamus. (43.) AA Mandamus directed to the corporation of Glaucgſter, 
re to reſtore Lane to the place of a capital burgeſs; 
Forteſ.275. they return, that Lane wrote a certain ſcandalous letter to one 
S.C. _ of the aldermen, amouating to a libel; and being charged 
— Ja therewith at a court held, Sc. he conſented to be turned out. 
of removal Per Cur', The common council are not judges of a libel; for 
till convic- chat is only triable at common law. And ſuppoſe it be a libel, 
@ he ſhould be convicted of it at common law before it can be 
re as a Cauſe of removal; and as to his reſignation, if they 

had deſigned it to be a cauſe of removal, it ſhould have been re- 

turned otherwiſe; for here they ſummoned him to ſhew cauſe why 

he ſhould not be turned out for writing a libel; and he appears 

and ſays, You may turn me out if you will, but I will bring a 
mandamus, and ſo he does; This certainly is no reſignation. 

Reſignation Tho a reſignation may be by parol, according to Sir fonathan 
ont. 7 Fenhings's caſe; * but then it ought to have been returned 
P. 25 1. more certain and ſolemn. 80 the court granted a peremp- 
tory mandamus ; Holt abſente, | 


Quern 


0 
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Queen verſus Shepherd. 


114.) R. Raymond moved to amend a faulty inquiſition of — 


| a felo de ſe, (not ſaying ſuper viſum corp”) ; he ſaid, gtion. 
this is like the caſe of a caption of an indictment, which may be Holt 167, 


-amended ; and cited 1-Sid. 225, 229. 2 Tod. 95 


Sir Edw. Northey cont. The fartheſt they can go is to amend s 
the caption of an indictment. But it was ſettled in the caſe of 
the Queen verſus Burdy, 7 Anne Regine, that an inquiſition can- 
not be amended. . | 

Pacell, The coroner can amend only matter of form. 

Neta ; Some other exceptions were, viz. that it is ſaid to be pxceptions to 
taken coram coronatoribus Dom Reg, but does not ſay for what an inquiſi- 
place; and that *tis ſaid, per ſacramentum duodecim virorum 
A. B. C. without proborum & lgalium bominum, nor for what 
place. | | | 
n Mr. Raymond, ſeeing the court was againſt him, moved to Certiorar: 
quaſh the certiorari; becauſe it ſets forth, that there was an in- g 
quiſition nuper capt, (and the common form is only * „ and mY ; 
it appears upon the return to be taken after the teſe of the cer= 
tiorari, for that is 28 Nov. 8 Ame Regine, and the inquiſition 
is 4 Jan. and it being nuper capt, ſhall tie it down to an inqui- 
ſition taken before, 

Sir Eduard Nortbey cont. The certiorari is well, as writs 
of _ may be taken out before any judgment given, and - 
et well. | B 
: Powell, (Holt a3/ente,) Capt” and nuper capt the ſame in this 
caſe, 'Tis uſual to take out certiorari's before the inquifition is 
found, as a writ of error may be taken out as ſoon as the action 
commences, 2. 


Then Mr. Raymond deſired to have a melins inguirend. But per 


* cur", It is not uſual to grant one in this caſe; for the inquiſition 


muſt be /uper viſum corporis, Let the inquiſition be quaſhed; 


and if you will have a melius inguirend, * it muſt be upon an- P. 272. 


other motion, and nat grafted upon this. 


Hern verſus Dryden, or Drake, 


(15.) EBT upon an arbitration-bond ; the award w 
that the defendant ſhould make an aſſignment ; 
ficient in law of J. S. his apprentice, to the plaintiff; and it FRO 
was reſolved by the court, viz. Poweil, Powis and Gould, ( Holt 1 Salk. 68. 
abſente), That the award was ill; becauſe the aſſignment could har mg 
ter v. Burfield, under the names Sterne v. Blake. — Str. = 


not 


Award to 
» fignover ar 
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not be without the aſſent of the apprentice ; and an award for 

a man to do a thing which is not in his power to do, without 

the conſent or concurrence of another, is void. Powell juſtice 

Cuſtom of ſaid, That by the cuſtom of London, if a maſter leaves off trade, 

_— he may aſſign over his apprentice, but then the apprentice may 

chuſe his maſter ; but ſuch aſſignment will not hold in any other 
place. | 


Anonymous. 


Bailiffs of Li- (16.) I was held by Powell, Powis and Gould aſſenting, (Holt 


_ 4 Ch. J. abſent), that this court cannot amerce bailiffs of 
punalhent liberties, for not returning of writs, &c. But the court can 
0 


nat re- make a rule for them to make a return, and for diſobeying that, 
turning nne bring them into contempt; but ſheriffs, and all that are officers 


but fee Bro. " 
ret. brev. 89, Of the court, the court can amerce. Lately indeed we did 


99. 1 amerce the yOu of Weſtminſter ; but that was Wrong, 
Anonymous. 

Writ of er-. (.) ' A{OTION to ſet aſide an execution, executed, after 
——— | a writ of error allowed; the court held, that tho' 
/edeas ro exe- there was no notice given to the plaintiff's attorney, of the al- 

— lowance of the writ of error. yet it was “ a ſuperſedeas to the 


A . . g 1 
. 4 execution: But to bring the attorney into contempt, he muſt 


' 1 Vent. 30. have had notice. Motion granted. 
1 Burr. 340. * Y | 


P. 2973. ; A 
Queen verſus Depuke. 


Forcible en- ( 18.) Mb Raymond moved to quaſh an indictment of forci- 
Lr .. 1 ble entry; which ſets forth, that the defendant en- 
and does not ter d forcibly into the cloſe of J. S. and turned him out; where- 
4 e as before the time J. S. paſſaſfonatus fuiſſet de ter mino ult elapſ” ; 
=» ug J.. his exception was, that the eſtate of J. S. ſhould have been par- 
F. N. B. 248. ticularly ſet forth, for he might have been tenant at ſufferance; 
| 3 460. and it has been often adjudged, that tenant at ſufferance is 

— a 2 pon — ee of — entries; likewiſe he ſaid, 
ſufferance not that by the word fuiſſet, it does not appear, but that the eſtate 
ithin the of F. S. was determined before the — Ergo quaſhed per 

cur ; Holt abſente, | | 
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Queen verſus Brown. 


(19.) W defendant was indicted for not repairing a high- Highway. 
way; he pleaded, that the inhabitants of D. ought 2 by 

to repair it, ab/que boc, that he ought, whereupon iſſue being $3 pe 

Joined, the defendant offered to give in evidence, that it was not 
a highway, But verdict being againſt him, and that point ſaved, | | 
at the aſſiſes of Tor, for the opinion of the court; this term it | 
was reſolved by Powell, Powis and Gould, upon the motion of | 
Lutwych, that this ought not to have been given in evidence ; q 
. becauſe the defendant had confeſſed it to be a highway by his 1 
6 —— for if he would have conteſted that point, he ſhould 1 
ave pleaded not guilty. 


Leuknor verſus Plant. | ' 


{20.) 8 the plaintiff declares, that the defendant Sarah, Henle a 2 
being a common carrier, and ufing to carry goods ledecd. g by 
pro merced: between Worcefter and. Litchfield, “ the plaintiff de- Cro.Jac.183, is | 
livered to her a guinea, to carry and deliver to her fon T. and that 53. [4 
Sarab, the defendant, in conſideration of ſo much for carriage, P. — „ 
promiſed the plaintiff Alice quod ipſa eadem Sara dena præd, Gr. 
ſalvo portaret, & egſdem eidem T. cum poſtea reguiſit F dür 
præd tamen Sara non deliberaſſet, licet eadem Sara ſepius per eandem 
Aliciam requifit” fuit, fed ili eidem Aliciz deliberare prefat” Sara 
omnino recu/avit, &c. After verdict for the, plaintiff, it was 
moved in arreſt of judgment, and objected by Mr. Raymond, that 
the narr* ſets forth no breach of promiſe, for there is no requeſt - 
to pay to Thomas, to whom the money is to be delivered ; and 
af no breach, then no cauſe of action: And tho' the plaintiff in 
this caſe might have countermanded the gift, any time before an 
action brought by T. and conſequently might have had an action 
for it apainſt the defendant, yet that action muſt not have been 
caſe, but trover or detinue; and therefore here is no foundation 
for this ſpecial action, without ſhewing a requeſt to deliver it to 
Thomas. | . 
Sed per cur', It being ſaid generally, that ſhe requeſted the 
defendant to deliver it, tho' not ſaid to whom, and it being after 
verdict, they held it well; and gave judgment for the plaintiff; 
Holt g rot. | 


30 | Foſter 


—— 2 — 
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Foſter verſus Burdett, 8 


Pleas and (2 1) RIT of error out of C. B. the defendant in error 
Fab . x ſues a /cire facias guare execut nn, &c. to which 
in bar to a the plaintiff pleads a ſham plea in bar; and Maſen moved, that 
ſire facias the plea might be rejected; and per Powell Juſt. tho' the plain- 

Jon, rejected. tiff may plead falſe pleas in bar, ſuch pleas not being within the 

Carth. 40, ſtatute for the amendment of the law, ſo as to compel the party 

41: ut © +0 make oath of the truth of his plea; yet fince this ſeire factas 

Is only to compel the plaintiff to aſſign errors, the court will not 

ſuffer ſuch-pleas, whereby the defendant is delayed of his exe- 

cution; for if ſuch pleas are allowed, the court cannot make a 

* P, 275. rule to aſſign errors till the plea be determined. * Therefore if, 
upon two mhils, or a ſcire fect returned, the plaintiff do not 
come and aflign errors, or plead a good plea to the ſcire facras, 
the court will give rules to aſſign errors, or aonpreſe him upon 
the writ of error. 

Sham error. This plea being rejected, at another day in this term the 
plaintiff aſſigned his errors, which appeared to be no errors; 
and fince it was only for delay, the counſel for the defendant 
moved they might be rejected. But his motion was denied per 
cur'; Holt abJente. {It ſeems the court intended to let the original 

* __ plaintiff bave his execution, for want of aſſigning errors.] 


Ode verſus Young. * 


Judgment {(22.) n in an inferior court reverſed ; for that it 
. hdr ns, ideo confideratum of, and not ſaid per du.. 


cur. 


Biſhop ver/us Morgan. 


Obligation (23) EBT upon a bond; and upon oyer the defendant de- 
=—_ 3 ee murred, and ſhewed for cauſe, that the bond was void, 

being Neverint univerſi, &c. me J. S. teneri & firmiter obligari Ri- 
chardo de Woodſtreet, &c. ſolvend eidem Richardo Bi- 


chop. But the court held the bond good; and gave judgment far 


che plaintiff. . 


Anonymous. 


—— — EE COS — 


Hilary I erm 8 Ann. 


Anonymous. 


(24.) R. Jenkins moved for a ſpecial ac etiam in treſpaſs, for 4c nian. 
lying with the plaintiff's wife, which was granted; 
and held the defendant to 50. bail. 
N. B. Afiidavits were produced of the indecent liberty they took 
together. 


Riley verſus Adams. * P. 276. 
(25. 2 upon a bond conditioned to perform covenants Iſſue, reſigna- 


in an indenture, wherein the defendant, being a par- non or not 


muſt prove 


ſon, covenanted to let the plaintiff enjoy the rectory, which the acceptance. 
defendant, as parſon, had demiſed to him; the defendant pleads The plead- 


performance generally ; the plaintiff replies, and ſhews a breach, — 


that the defendant reſigned the benefice into the hands of the bi- Lil. Enu. 

ſhop, by which he could not hold the rectory; the defendant 

rejoined, that he did not reſign ; upon which iſſue is joined ; and 

upon the trial at Guilaball, before Powell J. the plaiatiff gave in 

evidence the defendant's anſwer in Chancery, wherein he con- 

feſſed he ſigned a reſignation, Cc. Sed per Powell J. This is not 

ſufficient without alſo proving that the biſhop accepted it; and for 

want of ſuch proof, the plaintiff was nonſuit. | 
Notre; Upon producing the bill in Chancery, Mbitacre object When a bill 

ed, that it could not be read as evidence, not being taken off the — 

file, but only from the cuſtody of one of the fix clerks. But hg a 

Powell ſaid, it might be read, (on ſwearing the clerk), and ſo Bul. Ni. Pri. 

it had always been held. | 151 W ata 

 Memoran#', Soon after the end of this term the lord chief juſtice 

Holt died; and was, in the following term, ſucceeded by Sir 

Thomas Parker, knight and ſerjeant at law; afterwards Earl of 

Macclesfield, and lord chancellor of Great Britain. 


De guo dicendum g. . 


SUPPLE- 
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SUPPLEMENT of Caſes, adjudged in the Reign 
of Queen Ann; and now. firſt publiſhed from the 


Manuſcript ef Mr. Z. Lutwych. 
| Scattergood verſus Edge. 


De termino Sanctæ Trinitatis, anno regni domini Gulielmi tertii, 
nunc regis Angliz, duodecimo. | | 


OMINUS rex mandavit dile&o et fideli ſuo Georgio 
Treby militi, capitali juſticiario ſuo de banco, breve ſuum 
olauſum in hec verba,  (ſcilicet) ; Guliclmus tertius, Dei gratia, 
Anglia Scotiz Francie et Hiberniæ rex, fidei defenſor, &c. Di- 


ent jecto et fideli noſtro Georgio Treby militi, capitali juſticiario 


noſtro de banco, ſalutem. Quia in recordo et proceſſu, ac etiam 
in redditione judicii, loquela qua fuit in curia noſtra, coram 
vobis et ſociis veſttis juſſiciariis noſtris, de banco, per breve noſ- 
trum, inter Johannem Scattergood et Ricardum Edge nuper de 
Marſton Mongerberty in comitatu Derby generoſum, de quibuſ- 
dam tranſgreſhone et ejectione firmæ, eidem Johanni per præ- 
fatum Ricardum illatis, ut dicitur, error intervenit manifeſtus, 
ad grave damnum ipſius Johannie, ſicut ex querela ſui accepi- 
mus: Nos, errorem ſi quis fuit, modo debito corrigi, et parti- 
bus prædictis plenam et celerem juſticiam fieri, volentes in hac 
parte, vobis mandamus, quod fi judicium inde redditum fit, tunc 
recordum et proceſſum prædictè, cum omnibus ea tangentibus, 
nobis ſub ſigillo veſtro diſtinctè et apertè wittatis, et hoc breve; 
ita quod ea habeamus in craſtino Sanctæ Trinitatis, ubicunque 
tunc fuerimus in Anglia, ut, inſpectis recordo et proceſſu præ- 
dictis, ulterius inde pro errote illo corrigendo fieri faciemus, 
quod de jure et ſecundum conſuetudinem regni noſtti Angliæ 
tuerit faciendum. Teſte meipſo apud Weſtmonaſterium, ſexto 


die Mali anno regni noſtri duodecimo. Trlueerty. 
RESPONSIO Georgii Treby militis, capitalis juſticiarii infra- 
7 nominati. | 


Recordum et proceſſum loquele unde infra fit mentio, cum 
omnibus ea tangentibus, coram domino rege ubicunque, &c. 
ad diem infra-contentam, mitto in quodam recordo huic brevi 
annexo, prout interius mihi precipitur. Geo. Treby. 


PLACITA irrotulata apud Weſtmonaſterium coram Georgio 
Treby mihite et ſociis ſuis, juſticiariis domini regis de banco, de 
termino Sane Trinitatis anno regni domini Gulielmi tertii, Dei 
gratia Angliæ Scotiæ Franciæ et Hiberniæ regis, fidei defenſoris, 
&c, octavo. Rotulo 1424. 

Nottinghamia (ſcilicet). Ricardus' Edge nuper de Marſton 
Mongerberry in comitatu Derby generoſus attachiatus fuit ad 

„ reſpon· 
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reſpondendum Johanni Scattergood, de placito quare, vi et armis, 
maneria de Strelly, Bilborough, Ratcliffe ſuper Trent, Londbam 
et Gunthorpe, cum pertinentibus, in comitatu Nottinghamiæ; 
et ſex meſſuagia, ſex cottagia, decem tofta, mille acras tertæ, 
mille acras prati, ſexcentas acras paſturæ, et centum acras boſci, 
cum pertinentibus, in Strelly, Bilborough, Ratcliffe ſuper Trent, 
Londham et Gunthorpe prædictis, et in Lenten, Arnold, South- 
well, et Upton, in comitatu Nottinghamiæ prædicto, quæ Eliza 
Jaques et Maria Jaques ſpinſteræ dimiſerunt eidem Johanni ad 
terminum qui nondum preteriit, intravit ; et ipſum a firma ſua 
prædictà ejecit; et alia enormia ei intulit, ad grave damnum 
ipſius Johannis, et contra pacem dicti regis nunc, &c. Et unde 
idem Johannes, per Johannem Thorpe attornatum ſuum, queritur, 
Quare cum prtædictæ Eliza et Maria viceſimo die Aprili anno 
regni domini regis nunc octavo, apud Strelly in comitatu præ- 
dicto, dimiſiſſent eidem Johanni Scattergood maneria et tene- 
menta prædicta cum pertinentibus; habendum et occupandum 
maneria et tenementa prædicta, cum pertinentibus, eidem Jo- 
hanni Scattergood et aſſignatis ſuis, a nonodecimo die Aprili 
tunc ultimo preterito, uſque finem et terminum quinque anno- 
rum extunc proxime ſequentium, et plene complend' et fini- 
end': Virtute cujus quidem dimiſſionis idem Johannes Scatter- 
good in maneria et tenementa prædicta intravit, et fuit inde poſ- 
ſeſſionatus: Ipſoque Johanne Scattergood fic inde poſſeſſionato 
exiſtente, prædictus Ricardus Edge poſtea videlicet eodem vice- 
ſimo die Aprili anno octavo ſupradicto, vi et armis, &c. in ma- 
neria et tenementa prædicta cum pertinentibus, quæ prædictæ 
Eliza et Maria eidem Johanni Scattergood in forma prædictæ 
dimiſerunt, ad terminum prædictum qui nondum præteriit, intra- 
vit; et ipſum Johannem Scattergood à firmà ſui prædictà eje- 
cit : Et alia enormia, &c. ad grave damnum, &c. et contra pa- 
cem, &. Unde dicit quod deterioratus eſt, et damnum habet 
ad valentiam viginti librorum, et inde producit ſectam, &c. 

Et prædictus Ricardus Edge, per Joſepham Haynes attorna- 
tum ſuum, venit et defendit vim et injuriam, quando, &e. et 
dicit quod ipſe in nullo eſt culpabilis de tranſgreſſione et ejec- 
tione prædictis, prout prædictus Johannes Scattergood ſuperius 


verſus eum queritur: Et de hoc ponit ſe ſuper patriam ; et præ- Iſue /ur ceo. 


dictus Johannes Scattergood ſimiliter. Ideo præceptum eſt vice- 
comiti, quod venire faciat hic, à die Sanctæ Trinitatis in ttes 
ſeptimanas, duodecim, &c, per quos, &c. et qui nec, &c. ad 
recognizandum, &c. quia tam, &c. Ad quem diem jurata inter 
partes prazdictas, de prædicto placito, poſita fuit inde inter eas in 
reſpectu hic uſque ad hunc diem, ſcilicet 4 die Sancti Michaelis 
in tres ſeptimanas tunc proxime ſequente, niſi juſticiarii domini 
regis, ad aſſiſas in comitatu prædidto capiendas aſſignati, per for- 
mam ſtatuti, &c. die Veneris viceſimo ſexto die Julii ultimo 
præterito, apud Nottingham in comitatu Nottinghamiæ, prius ve- 
niſſent. Et modo hic ad hunc diem venerunt tam prædictus 
Johannes Scattergood quam prædictus Ricardus Edge per attor- 

YE natos 
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natos ſuos prædictos, &c. et præfati juſticiarii, ad aſſiſas coram, 

— ” & c. miſerunt hic recordum ſuum in hec verba; Poſtea die et 
N loco infra-contentis, coram Johanne Powell juniore milite, uno 
Juſticiariorum domini regis de banco, et Georgio Dodſon armi- 

gero, eidem Johanni Powell et Nicholo Lechmere militi, uno 
baronum ſcaccarii dicti domini regis, (juſticiariis ipſius domini 

regis, ad aſſiſas in comitatu Nottinghamiæ capiendas aſſignatis, 

per formam ſtatuti, &c.) hac vice aſſociato; preſentia prædicti 

Nicholi Lechmere non expectata, virtute brevis dicti domini 

regis de * non non omnes, &c. veniunt tam infra-nominatus Jo- 

hannes Scattergood quam infra-ſcriptus Richardus Edge, per 
attornatos ſuos infra contentos ; et juratores juratæ, unde infra fit 

mentio, exacti, ſimiliter veniunt ; qui ad veritatem de infra 
contentis dicendam eleQi, triati, et jurati, ſuper ſacramentum 
ppecialis ve- ſuum dicunt, Quod diu ante prædictum tempus tranſgreſſionis 
— et ejectionis prædict, ſuperius fieri ſuppoſit', quidam Radol- 
| Edge Pan rl phus Edge armiger ſeiſitus fuit in dominico ſuo ut de feodo de 
ditus an fee. et in ptædictis maneriis et tenementis, cum pertinentibus, in 
narratione infra-ſcripta ſpecificatis ; et fic inde ſeiſitus exiſtens, 

| prædictus Radolphus condidit teſtamentum et ultimam volunta- 

Et zue Sep, tem ſuam, in ſcriptis, gerentem datum tertio die Septembris, 
1684. fecit anno regni domini Caroli ſecundi, nuper regis Angliæ, &c. tri- 
mom celimo ſexto, et juratoribus prædictis in evidentia oſtenſam; quz 
Le volunt; qQuidem ultima voluntas ſequitur in hec verba; (ſcilicet,) © In 
- yy il « the name of God, amen: I Ralph Eage of Strelly, in the coun- 
miſſes, & ty of Nottingham, Eſq; [et quant al premiſſes en queſtion il deviſe 
al truſtees pur en ctux parolles.] And as for my real and perſonal eſtate, where- 
+ 855 * with God hath bleſſed me, I give deviſe and bequeath the 
« ſame in manner following, (that is to ſay) ; all and ſingular 

% my manors, or reputed manors, of Strelly aforeſaid, Bil/bcrough, 

* Ratcliffe upon Trent, Londbam, and Gunthorpe, in the ſaid coun - 

4 ty of Nottingham; and all and every my meſſuages, farms, 

% cottages, coal mines, mills, tythes, lands, tenements, and 

* hereditaments whatſoever, in Strelly, Bilborough and Ratcliffe 

„ upon Trent, Londbam, and Guntborpe aforeſaid, and in the 

* town of Nottingham, Lenton, Arnold, Southwell, and Upton, in 

* the ſaid county of Nettinghbam, I give and deviſe the ſame unto 
Edward Bigland, Eſq; ſetjeant at law, and Thomas Cbarleton, 
the elder, of Nottingham aforeſaid, Eſq; and Jobn Strey of 

% Berfton, in the county of Nottingham, Gent, or the ſurvivors 

4% or ſurvivor of them, for and during the term of eleven years 

** next after my deceaſe ; upon truſt, that they ſhall, out of the 

« rents iflues and profits of the ſame premiſſes, pay and ſatisfy 

all my debts, legacies, and funeral expences, which my per- 

& ſonal eſtate ſhall not be ſufficient to diſcharge; and the ſur- 

% pluſage of ſuch rents, iſſues and profits, and the monies 

% thereupon ariſing, which ſhall remain at the end or expiration 

of the ſaid term of eleven years, to diſpoſe of the ſame as I ſhall 

direct, by any deed or writing under my hand and ſeal, teſti- 

<< fied by three-ar more credible witneſſes, I give and deviſe 
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s the ſaid manors, farms, meſſuages, cottages, coal mines, mills, — 
« tythes, lands, tenements and hereditaments, to the firſt ſon _—— 
„ of the body of my nephew George Jaques, and the heirs males term pur ans) 
of his body iſſuing; and for default of ſuch iſſue, to the ſe- 7 primer its 
% cond and all other the ſons of the ſaid George Jaques, and the jaques = 
« heirs males of their reſpective bodies iſſuing, So always pro- taile maile 
«© yided, and upon this condition, that all and every ſuch ſons Proviſo. 

% of the ſaid George Jaques, and the heirs males of their reſpec- 

& tive bodies, to whom the ſame premiſſes ſhall, according to 

e the deviſe aforeſaid, remain and come, ſhall and do take up- 

* on him and them my ſirname of Edge, and ſhall and do con- 

* tinue the ſame : But in caſe they ſhall refuſe to take my ſir- 

„% name, and continue the ſame as aforeſaid, or in caſe all the 

«« ſons of the ſaid George Jaques ſhall die without iſſue male of 

*« their bodies iſſuing; then I give and deviſe the ſame to the Donques a 
* firſt ſon of the body of Richard Conway, of Marſton Mongerberry primer fits de 
*< in the county of Derby, gentleman, and the heirs males of his — oh 
* body iſſuing ; and for default of ſuch iſſue, to the ſecond and taile male, 
«© all other the ſons of the ſaid Richard Conway, and the heirs 4, auser 
* males of their reſpective bodies iſſuing ; fo always provided, 80 del dit 
<< that all and every ſuch ſons of the ſaid Richard Conway, and R. C. en 
the heirs males of their reſpective bodies, to whom the ſame ne 
*« premiſſes ſhall, according to the deviſe aforeſaid, remain and 

% come, fhall and do take upon him and them my firname of 

% Edge, and ſhall and do continue the ſame as aforeſaid : But in 

** caſe they ſhall refuſe to take my ſirname, and continue the 

« ſame as aforeſaid, or in caſe all the ſons of the ſaid Richard 

« Conway ſhal} die without iſſue male of their bodies ifluing ; 

«© then I give and deviſe the ſame to Peter Edge of Remainder 
e in the county of Suſſex, clerk, for and during the term of his a! Peter 
4 natural life; and from and after his deceaſe, to and for the 4 2 
« firſt ſon of the body of him the ſaid Peter Eage; and for de- 

<«£ fault of ſuch iſſue, then to the ſecond and all other the ſons 

„ of the ſaid Peter Edge, and the heirs males of their reſpec- 

% tive bodies; and for default of ſuch iſſue, then to the right Remainder 
«* heirs of me the ſaid Raiph Edge for ever.” [Et apres il done deu 
divers rent-charges, deſtre pay hors del dits tenements, durant le : 
terme; et feſoit William Taylor & Jaques Holland, (deux ſervi- 

reurs} executors, d'accountes al dits truſtees : Et done divers auters Quod le teſ- 


legacies.) Et iidem juratores, ſuper ſacramentum ſuum prædictum gts a 


ulterius dicunt, quod predictus Radolphus Edge, fic inde ſeiſi- 

tus exiſtens, poſtea ſcilicet ſeptimo die ejuſdem menſis Septem- 

bris, anno Domini 1684. ſupradicto, apud Strelly prædictum in 
comitatu Nottinghamiæ, obiit: Et quod prædictus Georgius Quod Geor- 
Jaques, in prædicto teſtamento et ultima voluntate Radolphi — 
Edge nominatus, nunquam habuit aliquem exitum maſculinum buit rs. 
de corpore ſuo excuntem : Et quod prædictus Georgius Jaques, 

decimo quarto die Maii anno Domini 1688, apud Strelly præ- Sela 


dictum, obiit. Et iidem jucatores ulterius ſuper ſacramentum DAY 


ſuum prædictum dicunt, Quod Ricardus Edge, in narratione in- fendant ed 
fra- Hh 
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Few firs de fra-ſcript4 mentionatus, eſt primus filius Ricardi Conway in teſ- 

way tamento et ultima voluntate prædicti Radolphi Edge ſuperius men- 

. tionati; et natus fuit ante confectionem ptædicti teſtamenti et 

ultimæ voluntatis prædicti Radolphi Edge: Et quod ipſe pre- 

dictus Ricardus Edge, ab et poſt mortem prædicti Georgii Jaques 

in teſtamento et ultima voluntate prædicti Radolphi Edge men- 

tionati, ſuſcepit ſuper ſe. cognomen ſuum de Edge, et abinde 

hucuſque per idem cognomen appellari continuavit, et adhuc 

continuat, Et 1idem juratores ulterius ſuper facramentum ſuum 

Quod les prædictum dicunt, Quod poſt mortem præfati Radolphi Edge, 

2 _— præfati Edwardus Bigland, Thomas Charleton et Johannes Strey 

les 11 ans. in maneria et tenementa prædicta, cum pertinentibus, intrave- 

runt, et fuerunt inde poſſeſſionati; et maneria et tenementa 

prædicta, cum pertinentibus, pro prædicto termino undecim an- 

norum poſt mortem præfati Radolphi Edge habuerunt et gaviſi 

Et quod ſur fuerunt: Quodque prædictus Ricardus Edge ad expirationem 

expiration de prædicti termini undecim annorum, in maneria et tenementa 
ceo le defen- , p X . g A 

dant intravit, prædicta cum pertinentibus intravit, et fuit inde poſſeſſionatus, 

&c. prout lex poſtulat : Quodque prædictæ infraſcriptæ Eliza Jaques 

_ — et Maria jaques, dimiſſores querentis, ſunt proximæ et legitimæ 

hæredes al hæredes prædicti Radolphi Edge, deviſoris. Et iidem juratores 

ley del teſ. ulterius ſuper, ſacramentum ſuum prædictum dicunt, Quod præ- 

Et intrare. dicto Ricardo Edge fic inde ſeiſito exiſtente, prædictæ Eliza et 

runt et dimi- Maria, viceſimo die Aprili, anno regni domini regis nunc octavo, 

1 apud Strelly in comitatu prædicto, in maneria et tenementa pre- 

dicta, ſuper poſſeſſionem ipſius Ricardi Edge, intraverunt; et 

adtunc et ibidem dimiſerunt prædicto Johanni Scattergood ma- 

neria et tenementa prædicta, cum pertinentibus; habendum et 

occupandum maneria et tenementa prædicta, cum pertinentibus, 

eidem Johanni Scattergood, et aſſignatis ſuis, a decimo nono die 

Aprili tune ultimo præterito, uſque finem et terminum quinque 

annorum extunc proxime ſequentium, et plene complend' et 

finiend': Virtute cujus quidem dimiſſionis prædictus Johannes 

Scattergood in maneria et tenementa prædicta cum pertinentibus 

intravit, et fuit inde poſſeſſionatus; ipſoque Johanne Scattergood 

fic inde poſſeſſionato exiſtente, prædictus Ricardus Edge poſtea 

ſeilicet eodem viceſimo die Aprili, anno octavo ſupradicto, vi et 

armis, &c. in maneria et tenementa prædicta cum pertinentibus, 

uz prædictæ Eliza et Maria eidem Johanni Scattergood in for- 

ma prædictã dimiſerunt, ad terminum prædictum qui nondum 

preteriit, intravit; et ipſum Johannem Scattergood a firma ſua 

| predicta ejecit, prout prædictus Johannes Scattergood per narra- 

Et fi, &, tionem ſuam infra-ſcriptam inde ſupponitur. Et ſi ſuper totam 

materiam prædictam, per juratores prædictos in forma prædictà 

compertam, videbitur curiæ dicti domini regis, nunc hic, quod 

prædictus Ricardus Edge eſt culpabilis de tranſgreſſione et cjec- 

tione infraſcriptis, interius ſpecificatis, tunc iidem juratores di- 

cunt, ſuper ſacramentum ſuum, Quod prædictus Ricardus Edge 

eſt culpabilis de tranſgreſſione et ejectione prædictis, 1 
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dictus Jobannes Scattergood interius verſus eum queritur ; et 
aſſidunt damna ipſius Johannis Scattergood, occaſione tranſgreſ- 

ſionis et ejectionis ill' ultra miſa et cuſtagia ſua, per ipſum 

circa ſectam ſuam in hac parte appoſita, ad ſex denarios, et pro 

miſis et cuſtagiis illis, ad quinquaginta et tres ſolidos et quatuor 
denarios, Sed ſi, ſuper totam materiam prædictam, per juratores 
prædictos in forma prædictã compertam, videbitur curiz hie quod 
prædictus Ricardus Edge non eſt culpabilis de ttanſgreſſione et 
ejectione prædictis, tune idem juratores prædicti dicunt, ſuper 
ſacramentum ſaum prædictum, quod prædictus Ricardus Edge 

non eſt culpabilis de tranſgreſſione et ejectione prædictis, prout 
prædictus Ricardus Edge interius pro fe placitando inde allegavit. 

Et quia juſticiarii hic ſe adviſare volunt de et ſuper præmiſſis, 
priuſquam judicium inde reddunt, dies datus eſt tam prædicto 
Johanni Scattergood quam prædicto Ricardo Edge, hic, uſque in 

octabis Sancti Hilarii, de audiendo inde * ſuo, eo quod 

iidem juſticiarii hie inde nondum, &c. Ad quem diem hic ve- 

niunt tam prædictus Johannes Scattergood quam prædictus Ri- 

cardus Edge, per attornatos ſuos prædictos: Et quia juſticiarii 

hic ulterius ſe adviſare volunt, de et ſuper præmiſſis, priuſquam 
Judicium inde reddunt, dies ulterius datus eſt tam præfato Jo- 

hanni Scattergood quam prædicto Ricardo Edge, hic, utque a die 

Paſchz in quindecim dies, de audiendo inde judicio ſuo, eo quod 

idem juſticiarii hie inde nondum, &c. Ad quem diem veniunt 

hic tam prædictus Johannes quam predictus Ricardus, per attor- 

natos ſuos prædictos; et ſuper hoc, viſis præmiſũs, et per jufti- 

ciarios hie plenius intellectis, conſideratum eſt quod prædictus 
Johannes nihil capiat per breve ſuum prædictum, ſed fit in miſe- 

ricordia pro falſo clamore ſuo; et ptædictus Ricardus eat inde 

ſine die, &. Conſideratum eſt etiam, quod prædictus Ricardus Signatum | 
recuperet verſus, præfatum Johannem damna ſua, occaſione pre- — 
miſſorum, ad ſexaginta libras, per diſcretionem juſticiariorum hic duodecimo 
eidem Ricardo, ad requifitionem ſuam, pro miſis et cuſtagiis Willielmi 
ſuis, per ipſum in hac parte ſuſtenſis, juxta formam ſtatuti, &c. 8 
inde editi et provifj, per curiam hie adjudicata, &c. 

Blencow Juſt, having ſtated the caſe as in the GUYS * 
ceeded thus: 

I: conceive that the matter, we are to inquire into, is not the The ſeveral 
intent of the teſtator ; for it appears plainly how the teſtator de- STO - 
figned his land. ſhould go, that is, 1ſt. To the truſtees for eleven the 
years; then to the firſt and other ſons of George Jaques, &c. Picas, on 
as it is expreſsly diſpoſed of by the will: But our baſineſs is to — 3 
conſider, whether his intent agrees with the rules of law. And, cafe 
fince all theſe deviſes cannot conſiſt tagether, we malt conſider 
which of them are good, and which of them ate not. | 
_, Firſt, It is plaiu the, deviſe to the truſtees tor eleven years is 
;good : Laer it * as a plaia, that the in to 42 Edge, after the 
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ſeveral eſtates tail, cannot now come in diſpute; becauſe it is 
found that Richard Conway had a ſon, who will exclude Peter 
Edge. Then, the only queſtion is, upon the two remaining de- 
viſes; 1ſt, To the firſt and other ſons of George Jaques in tail male; 
and 2dly, Upon the deviſe to the firſt and other ſons of Richard 
Conway in tail male: Whether both theſe deviſes, or either and 
which of them, is good? And I am of opinion, that the firſt 
of theſe is good ; and the ſecond is void: And therefore that 
judgment ought to be given for the plaintiff. 

Firſt, we muſt conſider theſe deviſes as if George Jaques had 
really had a fon born after the deviſe, and he were here preſent 
before us, and we were to ſay, whether he had a title to the 
lands or no; for it is a conſtant rule in all theſe caſes, that 
we muſt conſider, not only what does happen, but what may 
happen. 1 Co. 84. 4. Corbett's caſe. l 

To make this out, I ſhall inſtance only in the common caſe of 
the limitation of a term for years; which is ſubject to the ſame 
rules with that of an executory deviſe, When a term is limit- 
ed to one for life, and afterwards to another for life, &c. that is 

Tamenguere; good: But if there be any limitations, that are not within the 
| EE (oem Com paſs of a life in being, theſe are void; as if there be a limi- 
that a limita- tation to A. for life, and afterwards to the ifſue of his body, 
tion over is and afterwards to a third perſon in fe, the laſt limitation is void, 
. whether A. had iſſue of his body or no: | 
take effett Taking it then that we muſt conſider this caſe, as if George 
— Jagues had now a ſon; the next thing is, whether thoſe two 
life or lives in deviſes can ſtand together; and I am of opinion they cannot: 
being, and But that if the firſt be good, the ſecond is void. This depends 
0.4 "hf upon the rule laid down in all executory deviles, limitations of 
| terms, and truſts of terms, that if by poſſibility they may con- 
tinue many generations, as if an eflate be limited to take effet 
upon failure of iſſue, that is void, both in caſe of a limitation of 
a term (a) and an executory Gevite. So is Child and Bayly's caſe, 
| | 1 Ro. 


(a) In the cafe of a term for years, it is in general true, that a limitation over upon 

an indefinite failure of iflue, is too xr more and void. But the court of Chancery has 
* very much inclined to adopt, in conſtruction, the genuine and grammatical ſenſe of the 
words dying without iſſue j** which certainly mean, (though the conſtruction having 
been hitherto, will remain different, where there is nothing in the context to warrant 
a departure from precedent) 2 failure cf iſſue ar the death of the pericn, whole iſſue 
(if any) were intended to take: Fer “ dying without uc can never, in grammar or 
denſe, intend a failure of iſſue twenty years or a century after the death. As there- 
fcre a limitation over, wich is to take effect within the compaſs of a life or lives in 
being and 21 yeurs after, is good; the court has embraced diſtinctions extremely nice, 
and an fact merely verbal, to narrow the generality of the term, dying without i, 
and, in order to ſerve the teſtator's intention, to confine it to dying without iſſue. living 
at the time of the death cf the perſon frum whom ſuch iflue are to ſpring ; or a failure 
of iſſue within ſome period allowed by law, as within the life of ſome other perſon, Of 
the former claſs are caſes, where the court has ſaid, that if the worde are dy- 
ing, leaving no iſſue ; or if they are if he ſhall die without iſſue, ben after bis 
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1 Ro. Abr. 612, 13. Cotton and Heath's caſe, ibid. Pell and 
Brown's caſe, in 2 Cro. and the printed caſe of the Duke of 
Norfolk. And it is all one, whether the perſon, to whom it is 
firſt limited, have iſſue or not, for we are to conſider accidents ; 
and no recompence can extend to it. The reaſon why ſuch a 
remote-contingency will not be ſuffered is, becauſe the precedent 
eſtate is fettered and clogged with it, ſo that it cannot be alien- 
ed; for no recovery can bar it, according to Pell and Brown's caſe, 

The only queſtion that remains is, whether this firſt deviſe 
to the firſt ſon of George Jaques be a good deviſe or no? It is that 
which muſt turn the caſe, one way or the other. I muſt admit, 
that if this appears to be a preſent deviſe, it is void; _— 
there was no perſon in efſe to take; and then indeed the ſecond 
deviſe would be good. But I take it, that the deviſor did not 
mean it for a preſent deviſe ; but meant it to take effect in ſu- 
ture, as an executory deviſe. It is plain, the deviſor did not 
intend he ſhould take, in point of poſſeſſion, immediately; be- 
cauſe he had limited a term of eleven years before : Nor can it 
be ſuppoſed, but that he who, made the will, and diſpoſed of an 
eſtate to the firſt fon of George Jaques, muſt know whether 
Ceorge Jaques had a ſon or not. By the words, he ſeems to have 
known that he had not; becauſe he deviſes it to his firit ſon: 
Whereas, if George Jaques had had a fon, he could have given 
it to him, by expreſs name. He does, indeed, deviſe to the firſt 
fon of Richard Conuay, in the ſame words, tho' Richard Conway 
had then a ſon : But the reaſon of it may be, becaule he intend- 
ed that to take effect in future, as he did the firſt, and by way of 
executory deviſe; as if he ſhould have deviſed it to the firſt ton, 
if there ſhould be any, at the time when. the deviſe ſhould 
take effect. To this purpoſe I compare this deviſe to the firſt 
ſon, to that in Bare and Amber/?'s caſe, T. Raym. 8 2. where the 
deviſe was, to one of the daughters of A. that ſhould marry 
with a Norten within 15 years; which the judges expounded 
to be, to that daughter who ſhould firſt marry with a Norton. 

Taking it then that the deviſor meant tuturely, when he de- 
viſed to the firlt On of George Fagques ; this brings me to the laſt 


« deceaſe,”” [Vide Pexbery and Rlkins, 1 P. Mut.] the limitations over are good; 12 
che words ſeaving, and *©* then after bis deccsiſe, ſhew that the teſtatar meant to li- 
mit over, upon a failure of iſſue at the death of the firſt taker, and not upon a general 
indefinite failure of iſſue. Of the other claſs are thoſe limitations, where the iſſue of 
the firſt taker is to fail in the life-time of the next taker, or of a third perſon not in 
the ſucceſſion; as where there is a limitation after a dying without iſſue, to a perſon for 
life, there the limitation over is good; for if it ever take effect, it muſt take effect in 
the life-time of that perſon : So where (as in the caſe of Xs/; ani Fowler) after a dying 
without iſſue, perſonal eſtate was to be diſtributed by the tcitator's executors, the limi- 
tation was allowed ; becauſe, as the Houſe of Lords held, the ditribution being to be 
made by the executors, the dying wwiihcut ue, mult mean à fai: ure of iſſue in the life- 
time of ſame of the executors. . I hele caſes thew an extreme anxiety in the court, to nar - 
Tow. the conſtruction, in order to dupport ſuch limitations over. 

pro- 
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propoſition, that this deviſe to the firſt ſon, who was not born 


at that time, was a good deviſe. It will be hard to put any 
difference between a limitation of a term for years, or the truſt 
of a term for years (which is all one), and an executory deviſe: 
Now that a term may be limited to the firſt fon of a perſon in 
Ae, there is the caſe of Cotton and Heath, 1 Ro. Abr. 612. 
where one, poſſeſſed of a teten for years, deviſed it to his wife 
ſor eighteen years, and afterwards to C. for life, and afterwards 


to the eldeſt iſſue male of C.; this was held a good deviſe, tho' 


C. had no iflue male at the time of the deviſe, or death of the 
deviſor: And tho' that caſe be not reported in any other book, 


yet it was cited by my lord chief juſtice Holt, in the duke of 


Norfolk's caſe; and never denied by any one to be law. If that 


be ſo, it will be hard to make a difference between that caſe 


and this: The ſame rule of conſtruction will prevail in both, 
which is, that if either of them may, by poſſibility, introduce 
a perpetuity, they are void; but otherwiſe not. Therefore this caſe 
is an authority in point. Another caſe, which I rely upon, is 
that of Blandford v. Blandford, 1 Ro. Rep. 219. 2 Cre. 394. That caſe 
is likewiſe a deviſe of a term for life, and afterwards to A. and 
B; if they have no ſons, equally and jointly together; but, if 
it ſhall plcaſe God to beſtow on them both men children, then 
to thoſe men children; or to one of them, if they have not both 
men children : The wife died, and A. and B. at the time of 
her death, had no iſſue male; but, three years afterwards, one 
of them had a fon: And it was reſolved by Coke, Dodderidge and 
Houghton, that the ſon born il;ould have the land. There it was 
to a perſon not in fe, till three years after the death of the wife; 
and yet his title was adjudged good: And this agrees with the 
caſe of Collon and Heath, Another caſe, that I thall rely upon, 
is the caſe of Bale and Amberſt, T. Raym. 82. That caſe is of a 
deviſe, and an eaecwory devite, (as this is): The words were, 
„give my land to one of the daughters of A that ſhall marry 
„ with a Nerton within fifteen years“; A. had three daughters, 
and one of them did marry with a Norton within fifteen years; 
and it was adjudged a good executory deviſe. This was as re- 
mote a contingency, as that in our caſe; the land muſt neceſ- 
farily deſcend to the heir, in the mean time, till tne marriage 
happened; there is a longer time to expect, whether the con- 
tingency will happen; and J obferve, that in that caſe it is not 
found, whether A. had a daughter in the life-time of the devi- 
for or no; but it is plain they were not married; and when or 


-which of them would be, was not known. I can make no 


difference between the caſes: Here the contingency muſt of 
neceſſity happen within the compaſs of the life of George Jaques, 
or within forty weeks after; for it ſhall not be intended that 
George Jaques s wife will die, and he will take another =_ 
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tho' even then it would be within the compaſs of lives in ; For 
in that caſe there were 15 years, which may poſſibly be longer 
than one life. | 

This is a caſe of very great difficulty. It is hard indeed to 
diſinherit the heir at law; as he would have been, had there 
been a ſon to take by this deviſe : but it is plain, that the de- 
viſor intended his heir at law ſhould never have his land. For 
theſe reaſons, I think judgment ought to be given for the 

laintiff. 

Porvell Juſtice. The caſe has been ſtated, and the queſtion is upon 
the two deviſes; Firſt, to the firſt and other ſons of George Jaques, 
and afterwards, upon failure of iſſue in them, or _ their laying 
aſide the name of Edge, to the firſt and other ſons of Richard 
C:nway, | 

It is plain theſe deviſes cannot take effect by way of remain- 
der ; becauſe there is no freehold, in the particular eſtate, to 
ſupport them : But if they are good, it muit be by way of ex- 
ecutory deviſe. I ſhall therefore conſider, Fit, whether this 
deviſe, to the firſt ſon of Richard Conway, be good by way of 
executory deviſe, after the former: Secondly, whether the firſt 
deviſe be good or void ; for if his intent be not good, and agree- 
able to the rules of law, it is void: Truly, whether, it the 
firſt deviſe be void, the defendant ſhall take by way of remain- 
der. I agree, we muſt conſider this caſe, as if George Jaques 
had a ſon, and he were here, and ſtood on one fide of the court, 
and the defendant on the other. I agree too, that where the teſ- 
tator's intent is contrary to law, the deviſe is void. But it is 
our duty to make the teſtator's intent and the law agree, as well 
as we can. | SY 

As to the firſt point, whether this deviſe be good, to Richard 
Conway, after a deviſe of an eſtate tail to the firſt ſon of George 
8 determinable upon his laying aſide the name of Edge; I 

old it cannot be good by way of executory deviſe. 

There are two ſorts of executory deviſes, as to inheritances ; 
one ſort is, where the deviſor parts with the whole inheritance, 


and deviſes it over to another upon a contingency, and turns the 
abſolute fee, which he had deviſed before, into a baſe and qua- 


lified fee, and ſo limits one fee upon another. The other ſort is, 


where the deviſor does not part with the fee out of himſelf, but 
deviſes it futurely to riſe upon ſome contingency, and leaves the 


inheritance to deſcend in the mean time. The firſt of theſe 
ſorts of executory deviſes was wholly unknown at the common 
law, and very repugrant to the rules of it. Lord Coke in his 
1 Int. 18. ſays, that two fee ſimples cannot depend one upon 


the other: There can be no ſuch thing. It may happen indeed, 


by act in law, fince the ſtatutes for torfeiting eſtates for trea- 
ſon, and fince the ſtatutes for fines barring eſtates tail; but it 
cannot be ſo limited by the act of the party. Vaugban indeed 
in Gardiner and Sheldon's caſe, (fo. 269.) ſeems diſpleaſed with 
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my Lord Coke (ubi ſupra} for ſaying that if land be given to A. 
and his heirs, ſo long as B. has heirs of his body, 44 remainder 
over is void; and ſays that he takes the law to be otherwiſe, and 
that my Lord Coke cites no authority to ground his opinion 
on. But I wonder more at my Lord Vaughan; for he com- 
e of my Lord Coke for not citing authorities, and cites none 
imſelf. Indeed, there are no authorities either way; ſome 
things are ſo clear, that they need no authorities to maintain 
them. It was after the ſtatute of wills, that theſe executory de- 
viſes crept in: In 28 H. 8. (Dy. 33.) there is the opinion of 
Baldwine and Fitzberbert, (who were the greateſt lawyers of that 
ge) that a fee upon a fee, even in a will, was not to be en- 
r Sy 19.H. 8.8. Acc. The firſt caſe of this kind of execu- 
- tory deviſes, was the caſe of WYellock and Hamond, 32 Eliz. 3 Co. 
20, 3 Cro. 204, 2 Leon 114. The caſe was thus. A copy- 
holder in Borough Engliſh ſurrendered to the uſe of his will; 
and deviſed his land to his eldeſt ſon, paying to his younger chil- 
dren ſo much within two years: The eldeſt fon did not pay the 
legacy within two years; and it was adjudged, that the word 
(paying) was a limitation, and that the eldeſt ſon's eſtate ceaſed 
immediately upon default of payment, and that it ſhould be 
transferred over to the younger ſon, according to the cuſtom of 
Borough Engliſh. This was a new caſe, and a ſtrain in favour 
af the younger children. After this caſe had broke the ice, 
they attempted the like again, but not with the ſame ſucceſs ; 
and that was in 37 Eliz. in Sorill and Gerard's caſe, 3 Cro. 525. 
Mo. 422. where a deviſe was to one and his heirs, and if he died 
without iflue then to another: This limitation over to the other, 
upon failure of iſſue or within age, was held void, and that the 
deviſce had an (ate tail by virtue of the words, ard if be die 
without i ſue; and the other words or within age, were held void: 
And there they held that a remainder could not be limited upon 
a fee, in a will. The next caſe is that of Ciere and Peacock, 
3 Cro. 359. 2 And. 22, there it was held again, that after the 
fee was once diſpoſed of, in.a will, no limitation afterwards is 
good. The next caſe is Bacon and Hill, Mo. 464. 3 Cro. 497. 
and the next to that is Pell and Brown, where theſe executory de- 
viſes got ſome firm root, Indeed in Hanbury and Cockell's caſe, 
1 Ro. Abr. 835, 6. Sty. 274. and Jay and Jay's cale, Sy. ibid. they 
were queſtioned, and even then they went down with the Judges 
like chopt hay; but now they are not to be queſtioned, for there 
are ſo many eſtates ſettled, that depend upon them, that it would 
be dangerous to overthrow them. 

Our deviſe is not of the firſt ſort ; but it is of the ſecond ſort; 
that is, where the deviſor does not part with the fee out of him- 
ſelf, but deviſes it futurely to riſe out of ſome contingency, and 
leaves the inheritance to deſcend in the mean time, This is not 
diſagreeable to the common law); for if a man, at the ang nan 
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law, deviſed that his executors ſhould ſell his land, and they ſold 
it accordingly, the vendee is in by the will: And that was an 
executory deviſe, * it was not called ſo, for that was no 
more than a deviſe to ſuch perſon as the executor ſhould name; 
and he was ſo far in by the deviſor, that, if he had occaſion to 

ead it, he muſt not ſay, that the teſtator deviſed that the exe- 
cutor ſhould ſell, and that the executor did ſell it to him ac- 
.cordingly ; but he muſt plead, (as the law ſays) that the teſtator 
deviſed it to him: Nay he is ſo far in by the will, that, if the 
deviſor die without heir, and the land eicheats to the King, yet 
the vendee of the executor ſhall deveſt the eſtate out of the King, 
without petition or monſtrans de droit; and that is Goodchapp's caſe, 


4 E.3.16. But beſides this inſtance, of a man's deviſing that 


his executor ſhall tell his land, I do not find any other caſe of 
an executory deviſe, till of late years. The firſt I find is Hind 
and Lyon's caſe, 2 Leon 11. 3 Leon 64. 70. There the deviſe was 
in effect to the wife, till the ton ſhould attain the age of 24, and 
then the remainder over to another, The next 1s the caſe of 
Haynſwor th and Pretty, 3 Cro. 833. 919. Mo. 644. That was a 
deviſe to the eldeſt ſon, upon condition that he ſhould pay ſucha ſum 
to his younger brothers; and if he did not pay it, then they ſhould 
Have the land ; he did not pay it, and it was adjudged that they 
had a good title, The next caſe is Purfow and Parker, 2 Ro. 
Abr. 793. of the ſame nature with the laſt; the next is that 
of Bute and Amberſt, T. Raym. 82; and the next is the cafe 
of Weodly and Nightingale, Hil. 13 & 14 Car. 2. Rot. 1347. 
2 Keb. 296. 300. a devile to a daughter, and, if ſhe die without 
iſſue before 21, then to /; and it was adjudged a good executory 
deviſe to F. . 


The caſes of deviſing terms for years were of late commence- | 


ment: There is a difference taken in Plow. in Welkden and El- 
kington, and Paramour v. Yardley, between a term and the uſe and 
profits of a term, but they were not ſettled till Matthew Man- 
ning's caſe, 8 fac. 8 Co. 95d. Walmfley, who was a very great 
lawyer, oppoſed the reſolution of that caſe; but the other juſ- 
tices were againſt him: And there it was ſettled, that a man 
might deviſe a term to one for life, remainder to another for life, 
and it was good by way of executory deviſe. 

I have given this hiſtory of executory deviſes, that we may the 
better know how to treat them. The Judges were always very 
cautious how far they extended them ; and we muſt take care 


that they do not tend to a perpetuity. The reſolution in Pell and 


Brown's caſe was very true, that they cannot be barred by à com- 
mon recovery; and therefore there muſt be a ſtrict guard put 
upon them. My brother Darnell indeed, when he argued this 
caſe, ſaid that it could be no perpetuity, fo long as all the per- 
ſons were in e, who might join; and that only is an abſolute 
perpetuity which cannot be barred : but the queſtion is, whether 
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it be in the power of one perſon, who has the eſtate in poſſeſſion, 
which may by poſſibility continue for ever? whether he can do it? 
So the ſtat. de donis conditionalibus had introduced a perpetuity, and 
for that reaſon the Judges gave countenance to common reco- 
veries; and yet there he in remainder was in being to join: But 
the inconvenience was, that tenant in tail could not do it alone. 
Now in our caſe, if the deviſe to the firſt ſon of George Jagues 
were good, he would have an eſtate tail, ſubject to his continu- 
ing the name of Edge, and upon failure of iſſue or refuſal to con- 
tinue that name, then to the firſt ſon of Richard Conway in tail male. 
Now this eſtate tail, to Richard Conway, could never be barred 
by the firſt ſon of George Jaques; becauſe it is by way of execu- 
tory deviſe, and therefore it is ſuch a remote poſſibility as would 


This guard make a perpetuity. The guard then, to be put upon theſe con- 


tingencies, is, that they exceed nota life or lives in being all at 


removed, and Once: The candles muſt be all lighted at once, If we go once 
the rule ex- beyond that, I do not know where we ſhall end: And 1 do not 


know any opinion againſt this rule, but that of Yaughan in Gar- 
diner and Sheldon's caſe, In 4 Leon. indeed, fo. 258. there is an 
opinion ebiter of my Lord Cotes, but I ſuppoſe he lived to be of 
another opinion, | 

Vide 2 Blac. Com. 194. 


Seeing then that this ſecond deviſe, viz. to the firſt ſon of Ri- 
chard Conway, is not good, if the former be good ; the next thing 
to be conſidered, is | | : 

Whether this firſt deviſe, viz. to George Faques, be good, 

I ſhall conſider this point under two heads; iſt, Whether a de- 
viſe to the firſt ſon of a perſon, who has no ſon at that time, be a 
ood deviſe; And 2dly,. I ſhall conſider it, in regard to the term 
— years, whether the precedent term for years will help it. As 
to the iſt, taking the deviſe without the term for years, I am 
of opinion it is not good. This queſtion has not been reſolved, 
that I know of. The caſe. moſt like it is that of an infant in 
ventre ſa mere, and there indeed the deviſe is to a perſon not 
in eſſe; yet that does not come up to this caſe : But let us exa- 
mine how the law ſtands, as to the caſe of an infant a ventre ſa 
mere; for it was never adjudged: Opinions there have been, 
concerning it; but never any judgment given, The book of 
11 H. 6. 0. 13. is the firſt place where we meet with that caſe 
put; and there Babingtan is of opinion that it is good, and 
Paſton that it is not good: The ſame cale is in Bro. (Devile) 32. 
In 7 Co. fo. 99. the firſt cafe is cited, but no judgment given; and 
the ſame is in 1 Ro. Abry. 609, 610, and there it is mentioned 
with a dubitatur. In Dy. 303, 4. there is a deviſe of land to 
the child, that the wife was then going with, if it were a ſon; 
and there it was held void, though there are future words: That 

is 
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is a ſtrong caſe indeed; but I take it not to be law, as I ſhall 
have occaſion to mention by and by. In Dy. 342. ſuch a caſe 
is mentioned, but no opinion given in it; and ſo in Mo. 127; 
but afterwards fo. 177. it was held good, and is there ſaid to be 
ſo adjudged : There the caſe was, that a man deviſed land to two 
perſons, and the child that ſuch a woman was enſcint with, 
and they held the deviſe good ; but Dyer doubted, whether the 
child ſhould take as joint-tenant or tenant in common. After- 
wards, in Mo. 637. it is held void; and ſo in 3 Cro 423. Fuller 
and Fuller's caſe, unleſs there be a new publication, after the 
birth of the child. In 2 Bult. 272. it is held to be void; and ſo 
is 1 Ro. Rep. 110, and Litt. Rep. 255. So the law ſtood till Charles 
the 2d's time, when in Snow and Curler's caſe, 1 Sid. 182. T. 
Raym. 162. the court was divided; Moreton and Wyndbam held 
it void, Keeling and Tuiſden thought it was good. Indeed, in 
2 Mod. 9. Nurſe and Yarworth's caſe, Ld chan. Finch takes no- 
tice of Snow and Cuthkr's caſe, how the court was divided; and 
he ſeems to be of opinion that it was good; and afterwards, .in 
Bate and Amberſt's caſe, Bridgman held it to be good. I am of 
opinion that a deviſe to an infant in ventre ſa mere is good; and 
my reaſon is, that it appears plainly that the deviſor intends fu- 
turely, when he takes notice that the child is not yet born; and 
therefore it ſhall not be taken to be a preſent deviſe. But that 
_ caſe, of an infant in ventre ſa mere, differs from the caſe in queſ- 
tion; for Bere no body can tell, whether the teſtator knew that 
George Fagues had a ſon or not: It can't be collected, out of the 
words, that he knew him not to be in being; and if fo, it will be 
a preſcnt deviſe to a perſon not in ge, and conſequently void. 
The objection to this is, that the eſtate deſcends, in the mean 
time; and it will be good to him when he is born: But nen conſtat 
whether he did not mean a preſent deviſe. And, admitting the ar- 
gument, if we ſhould carry it fo far, as to ſay that a deviſe to the 
right heirs of J. S. is good, it might be ſaid, in that caſe too, that 
there would be an heir for the land to deſcend to in the mean 
time, that is, till after the death of J. S. But that caſe, of a deviſe 
to the right heirs of J. S. has been often agreed to be ill, as in 
Snow and Cutler's caſe; and. yet there is as much reaſon to 
maintain it, as our caſe of a deviſe to the firſt ſon: One indeed 
is more a deſcription of the perſon, but right beir is a name of 
ore too. Therefore, a deviſe to the firſt ſon cannot be good, 
but by future words, as if he had ſaid in caſe George Faques 
have a fon; and even then it would not be good to a poit- 
humous ſon, becauſe that extends beyond the compaſs of one 
life: But where it is deviſed directly to the fon, it cannot be 
intended, but that the deviſor. intended it to be a preſent deviſe; 
and that it ſhould never deſcend to the heir. My brother Blen- 
cow ſays, that the deviſor cannot be intended but to know and 
take notice, whether Ceorge Jaques had a fon, to whom he had 
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deviſed his eſtate: I can't tell that; George Jaques, it ſeems, 
had no fon, and Richard Conway had a ſon, and yet he uſes the 
fame words in the deſcription of both; he might as well think 
the one had a ſon as the other: It is poſſible, that the deviſor 
might think George Jaques had a ſon beyond ſea, and therefore 
-might intend it as a preſent deviſe ; tho' it could not be, becauſe 
it happened that there was no ſuch perſon to take. 
The great doubt with me, is in reſpe& of the term of 11 
years, preceding this deviſe to the firſt ſon. It cannot be a re- 
-mainder ; becauſe the term for years is not ſufficient to ſupport 
it ; but my doubt is, whether it be not a good eſtate after the 11 
years, like the caſe of Cotton and Heath; and whether it ſhall 
not be intended, that the deviſor intended a future deviſe, be- 
cauſe he has diſpoſed of the land for 11 years before it ſhould 
take effect, which he might judge a reaſonable time to diſcover, 
"whether George Jaques would have a ſon or not: For tho' it were 
doubtful whether a preſent deviſe to an infant in ventre ſa mere 
were good, yet ſuch a remainder was always held good. Simpſon 
and Scuthern's caſe, 2 Buſt. 272. If I ſhould take it to be like 
-a remainder, I ſhould take it to be like a future deviſe. I muſt 
confeſs I was once of opinion, that this deviſe, to the firſt ſon of 


George Jaques, was good; and that to Richard Conway ill: But 


-upon great conſideration: I have changed my mind. 

As for the notion which ſome people have fallen into, that a 
deviſe to an infant in ventre ſa mere, or any ſuch future deviſe, 
is not good; becauſe (ſay they) the ſtat. of wills ſays that it 
ſhall be lawful for people to deviſe their land to any perſon or 
perſons, and a child not yet born is not a perſon ; that notion is 
upon a wrong foundation; for there is not one word of ** perſon 
* or perſons. in the ſtat. of will; tho' my Ld. chan, Finch lay 
under this miſtake. 2 Mod. 9. That which led people into this 
miſtake was, becauſe the ſtat. of w/es ſays, they may be to any 
perſen or perſens; and therefore it was rightly adjudged, in the 
Earl of Bedford's caſe, that a perſon not in ef/e cannot take by a 
ſpringing uſe ; but the ſtat. of illi mentions no ſuch thing. 

I ſhall now mention the authorities that ſtaggered me in my 


| opinion, and ſhall anſwer them. The firſt is that of Bate and 


Amberſt.; (there is a hint of it in T. Raym. 82.) a deviſe to one of 


the daughters of A. that ſhall marry with a Norton, within 


15 years: And that was adjudged to be good, becauſe it muſt 
be taken futurely, fince the contingency was to happen within 
15 years. The next is Nurſe and YTarworth's caſe, 2 Mod. g. 
Then there is Taylir and Biddell's caſe, 2 Mod. 292. a deviſe to 
A. tor 21 years, remainder to the right heirs of F. S; and that 
was held a good executory deviſe. Then there is an authority 
not in print: It is in a manufcript report of Mr. Juſtice Rhodes, 
where a deviſe was for years, the remainder to the right heirs; 


and in that caſe Popham held it good, in caſe J. S. die during 


the 
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the term, and there ſhall go an eſtate to the heir in the mean 
time, by implication. The next is Cotten and Heath's cafe, 
1 Ro. Abr. 612, 13. a deviſe to the wife for 18 years, and after - 
wards to A. the eldeſt ſon for life, and afterwards to the eldeſt 
iſſue male of A; and that was held good, which muſt certainly be 
by reaſon of the precedent eſtate for years. But our caſe is not 
like any of theſe, 

As to the caſe of Bate and Amberſt, (and indeed all the other 
caſes) the intent of the deviſor appears to be, that he meant fu- 
turely. The word (remainder } and the word afterwards} both 
imply a futurity.: But, in our caſe, the deviſor deviſes his land, 
to Serj. Bigland and others for 11 years; then he begins in 


a new clauſe, ITEM, I give the manors of, &c. to the lien i not 
« firſt ſon of George Jaques.” Therefore the queſtion is, whether e daufe. 


he did not intend to give the immediate freehold to the firſt fon 
of G. J. fo that it ſhould immediately go to him; as if he had firſt 
deviſed the term for 11 years, and afterwards in a new clauſe had 
ſaid “ The freehold of my eftate I give to the firft jon of George Jaques.” 
The deviſe to G. J. is not at all with reference and reſpect to the 
term for years; if he had intended it fo, he would have faid <* if 
«© George Faques ſhould have a ſon during the 11 years; but as it is 
now, it is like an original deviſe, and it does not appear but that he 
intended it to go ſo immediately. To the authority of Nurſe and 
Yarworth, I oppoſe the cafe of Goodright and Cormſh, where that 
point was adjudged directly contrary. For the other authority, 
of Cotton and Heath's cafe, I do not find it mentioned any where 
but in the abridgment ; I confeſs it is a ſtrong caſe, but I would 
anſwer it with another, adjudged fince, and that is Sir Henry 
Goring's caſe, (Hil. 13 & 14 Car. 2.) in Canc', upon a reference 
to the Ch. Juſt. of B. R. and the cafe was thus; Alford was poſ- 
ſeſſed of a term for years, and deviſed it to his ſon for life, and 
then to his wife for life, and then to the heirs males of the body 
of the ſon ; and whether it ſhould go to the heirs males' of the 
body of the ſon, or not, was the queſtion : And it was held, 
that it ſhould not, for that the limitation was void. [So it was 
adjudged, in Sir Jobn Aubrey's caſe, in the Exchequer.] And 
Bridgman then puts the caſe of Cotton and Heath, according to 
the rule in Matthew Manning's caſe; that is, that a deviſe to 
the laſt perſon in the will ſhall be taken to be the firſt de- 
viſe, and the reſt to others in the mean time; according to 
which rule, the caſe of Cotton and Heath will not hold; for 
there the laſt deviſe is to a perſon not in gfe, and conſequently 
cannot be taken to be the firſt deviſe: but in caſe of a truſt for 
a term, Bridgman then held it might be otherwiſe, to which 


inion Hale accorded. Now that cafe of C:tton and Heath is That does not 
72 truſt, which chancery perhaps will extend beyond what the . 7 ** 


common law will in eſtates: That is a chancery caſe, wherein 
many circumſtances may alter the reſolution, that do not ap- 
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pear to us. In Snow and Cutler's caſe, the court was divided on that 
very point; two of the Judges held it was good, and two that it 
was void : But in this cale there are no future words, not ſo much 
as*that it (hall remain to the firſt ſon, Sc. Indeed, in reſpe to 
the poſſeſſion of the land, it is future, but in reſpect of the free- 
hold, it is a preſent deviſe: And Vild's caſe, (6 Co. 16.) is an au- 
thority, that where the deviſor intends the deviſee ſhall take pre- 
ſently, his will ſhall not, be ſo conſtrued as to make the deviſce 
take futurely ; and ſoit was ſaid in Skelton and Eide's caſe, 2 Keb. 
300. where the deviſe was to the children of A. procreatis et pro- 
creandis, and by virtue of the word procreatis it was held a good 
ſuture deviſe, but if that word had been out, it would have been 
a preſent deviſe, Vi. 3 Cre. 334. PFregerick's caſe, _ | 

If the deviſe, in our caſe, had been to B. for 11 years, re- 
mainder to the firſt ſon of G. J. in fee, I ſhould have been very 
much inclined that it had been a good. deviſe ; but then I ſhould 
have conſtrued it as an executory deviſe, and as tho' it had been, 
© If George Jaques bave a ſon during the 11 year:: For ſo was 
Bate and Amberſt's caſe, ** To one of them that ſhall marry, &c. 
„ within 15 years”, Which are future words: and as to what 
my brother Blencca ſays, that it is not found in that caſe whether 
there were any daughters, at the time of the deviſe, it cannot but be 
intended that there were; otherwiſe he would never have treated 
for the marriage of one of them with a Norton. If our de- 
viſe had been to the firſt fon of George Jaques ** to be begotten” it 
would have been good; any thing of future words would have 
made the firſt ſon of George ) aques to have taken, provided he 
had been born in the life-time ot his father, but not a poſthumous 

Qu. | | | TIM 

My opinion beipg thus, that the firſt deviſe, taking it with and 
without the term, is bad, the next thing is, whether he is in by 


way of remainder. My brother Lutwych inſiſted, that there is 


a condition precedent io be performed, before ever it can come 
to the defendant ;. namely, that if the firſt and other ſons of 
George Jaques refuſe to be called by the name of Eage, or die 
without iflue, that then it ſhould come to the defendant: Now 
George Jagues never having any ſon, that condition was impoſ- 
ſible. And for this he cited Flow. 271, Fuller's caſe, and 1 Inf. 
216, 218, My anſwer is, that it is not a condition precedent : 
It is part of the limitation of a former eſtate, which is void ; and 
if the eſtate is void, all the limitations which depend upon it 
will be likewiſe void. But indeed if the conditional words had 
ſtood by themſelves, without any eſtate. to which they were 
joined, then nothing could have accrued to the defendant, 


_ without performance, of the condition firſt ; like to the caſe, 


where lands are deviſed to a monk for life, and after his deceaſe 
to another, there the other ſhall. take preſently ;. becauſe the 
eſtate given to the monk is void, and therefore thoſe words (and 
| a aftet 
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after his deceaſe) ſhall not make a precedent condition, for the 
other's eſtate to commence upon: But if an eſtate be deviſed to 

one after the death of the monk, there the deviſee ſhall take no- 

thing till the monk's death; becauſe the condition ſtands by 

itſelf, without depending on a void eſtate, 9 H. 6. 24. 37 H. b. 

17. And for an authority that where an eſtate is void, all the 
limitations and conditions that depend thereon are void; there is 

the Ld. Paget's caſe, 1 Co. 154. Mo. 193. 1 And. 259. 263. 

The caſe in ſhort was thus: The Ld. Paget covenanted to ſtand 

ſeiſed to certain ufes for 24 years, and afterwards to the uſe of 

his ſon in tail: It happened that the term for years was void, 

and the queſtion was, whether the ſon ſhould take preſently, or 

lay till the 24 years were expired; and adjudged he ſhould take 
immediately, for the eſtate for 24 years being void, the words 

(and afterwards) ſhall not be a condition, for the ſon's eſtate to 
commence upon. There is another authority, 7 E. 3.19. A. r. 
ſeiſed in fee makes a gift in tail to B. and for default of iſſue to h u f 
himſelf for life, and after the deceaſe of himſelf to C. in fee; the for life, re- 
remainder to himſelf for life was bad, and it was held that C. deff 
thovid take immediately after the expiration of the eſtate tail. refuſe. - op 
3 Cro. 422. (Fuller and Fuller) is a ditect caſe in point. So here, ſhall take im- 
lince the eſtate limited to the firſt ſon of George Jaques is a void at 26 ; 
eſtate, the condition annexed to it will be likewiſe void; and then En 
the defendant has a good title by way of remainder, and [ think 
judgment ought to be given for him. 

N. vill Ft. agreed with Powell, that the firſt deviſe to the firſt 

ſon of Gecrge Jaques was void, becauſe it was intended as a preſent 

deviſe, and there was no perſon in ee to take; and therefore, that 

eſtate being void, it will be a good remainder to the defendant, 

and judgment ought to be given for him. 

Treby Ch. J. I am of opinion that judgment ought to be 

given for the deſendant. I acknowledge that this a cale of very 

great difficulty; and indeed all caſes of perpetuities and execu- 

tory deviſes are generally perplexed : They are fo far from the 
ſimplicity of the common law, that I do not wonder that queſ- 

tions daily ariſe upon them; as my Ld. Cote obſerves, concern- 

ing /es, that they had tortured the wits of men. In this caſe 
of ours, the defendant can have no title, unleſs the deviſe to the 

firſt ſon of George Jaques be void; for it that be good, it would 

be a perpetuity to let in the defendant, after that eſtate deter- 

mined. This caſe muſt be conſidered indeed, as if George Ja- 

ques had had a fon, and he were before us. I ſay then, that if 

George Jaques had had a ſon, born after the deviſe, he could not 

take by way of preſent deviſe, becauſe not in ef/e at the time of 

the deviſe; nor by way of remainder, becauſe there is no ſuf- Bl 
ficient eſtate to ſupport a remainder ; nor by executory deviſe, 

becauſe he intended a preſent deviſe, 
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I ſhall conſider this caſe two manner of ways; 1ſt, Whether 


the deviſor intended the firſt ſon of George Faques ſhould take by 


way of preſent deviſe. 2dly, If he did not intend he ſhould 
take ſo, but by way of executory deviſe, then whether the con- 
tingency of G. J. having a ſon be not too remote, and conſe- 
quently the deviſe void. If that be void either of theſe ways, 
then the defendant will be let in; for then it will be no more 
than tenant for years, the remainder over to the defendant. 

I do not lay much weight upon the term for 11 years, which 
has been inſiſted on, as being thought by the teſtator to 


be a reaſonable time for a ſon to be born in. I agree that 
if the deviſor had deviſed his lands to one, 11 years after his 


death, it would have been good ; but here the words import a 
preſent deviſe, and if ſo, we ought not to conſtrue it an executory 
deviſe, contrary to the intent of the teſtator. 2 Med. 292. I agree 
the heir is the favourite of the law ; but it is plain he was not the 
teſtator's favourite, for he plainly endeavours to keep him out; 
and therefore the favour, which the law generally ſhews the heir, 
can have no place here. 

It has been generally taken, that where a man intends a pre- 
ſent devite, it ſhall work ſo or be void; and therefore a deviſe to 
the right heirs,of J. S. is void; and in Snow and Cutler's caſe it 


was ſo agreed, that if the deviſor intended a preſent deviſe, if 


there were no perſon in eſe to take, it is void, and ſhall not be 
conſtrued otherwiſe, My brother Powell has cited ſeveral caſes 


to this purpoſe, and particularly that vexata guaſtio of an in- 


fant in ventre ſa mere, upon which the court were divided in 
Snow and Cutler's caſe: Truly I can't think a deviſe to an infant 
in ventre Ja mere to be void; and all the Judges, that I have heard 
ſpeak of it, have faid that it would be a great inconvenience to 
ſet it aſide, there are ſo many eſtates that depend upon it: If a 
man deviſe land thus; vig. If my wife be delivered of @ ſon, I de- 
*« wiſe my land to bim, then it would be good without queſtion ; 


and 1 think a deviſe, to the child that his wife goes of, is all one. 


I agree to what my brother Powell ſays, that a deviſe to the 
heirs of J. S. is void, if J. S. be living; but ſuppoſe a man de- 
viſes, that if J. S. die, his heir ſhall have ſuch lands; or ſhould, 
diſcover his knowing that J. S. were alive by any way; I will not 
determine whether that might be good or no: Poſſibly much might 
be ſaid to maintain it; and it does not ** the contingency 
beyond the compaſs of a life, for as ſoon as J. S. dies, it will ap- 


pear whether he has an heir or not. 
But now to the matter of executory deviſes, there is but very 


little left for me to ſay: My brothers have mightily impoveriſh- 
ed the argument, having cited moſt of the calcs * but I 


think they have ſtill left me one or two. 


Executory 
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Executory deviſes were unknown to the ancient law: Hind and 
Lyon's caſe was the firſt, As to terms for years, they were ſet- 
tled in Manning's caſe; and as to fee ſimples, &c. they were 
ſettled in Pell and Brown's caſe, but ſtill with a great deal of + 
jealouſy and caution, leſt they ſhould tend to perpetuities. A 22 
perpetuity is that condition of eſtate, that he who has the fee Cole) were 
. imple cannot alien it. As where land is deviſed to a man and _ _ 
his heirs, provided that if ſuch contingency happen, it ſhall go to tun die con. 
another and his heirs; in this caſe the deviſee cannot alien, but ſtellation; 
the land will be fettered, till it appear whether the contingency = : - hcl 
happen, or not: This was odious to the common law, and the cerning them 
oppoſing them was one of the greateſt. policies that ever the in Y#minfer 
common law diſcovered. The ftat. de donis had introduced a _ 8 
perpetuity, and if it had flood, I believe there would not have any judg- 
been a foot of land to have been purchaſed at this day; whereas Tear given 
alienations of land are the greateſt encouragements to trade that G man 
can be. We ſee formedons often brought, in our books, before the have been 
invention of common recoveries, fo that all the land in England SY" againſt 
would have been amortiſed in a few hands: Beſides, tenant in tail 10 Rep. 42. 
was not ſubject to waſte, and ſince he could not alien, that would b. 
prove a great detriment to the kingdom. 

And as for executory deviſes, they were complained of, within a 
very few years after they were introduced ; and thoſe who intro- 
duced them lived to repent of it. Great inconveniencies were 
found by them, therefore it was neceſſary that a bound ſhould be 
put to them, which was agreed to be thus, that they ſhould be ; 
reſtrained within the compals of a life or lives in being; for as it - 83 —_ 
has been ſaid, if the candles be lighted all at once it will be well Manner they 
enough: But farther zhan a liſe by my conſent it ought not to go. have deen 
{Vide the caſe of Lloyd v. Carew. I do not mean by this, but that 4 and 
if a contingency be reſtrained within a reaſonable number of 
years, it may be good, as well as where it is reſtrained to a life ; 
as within 10 years (according to the caſe in Pop. 6.) or poſſibly 20 
years: I will not determine what number of years, but I fay if it 
be reſtrained to a reaſonable number of years it may be good ; but 
not to be extended further than the inſtant of the expiration of 
a life: Poſſibly it may be good to the heir of a perſon, as I (aid 
before, becauſe that happens at the inſtant of his death; but I 
would not go @ week further. 

In our caſe, if the deviſe had been to the firſt ſon of George Ja- 
gues, which he ſhould have in his life time, or within 40 weeks 
after his death, I hold it would have been void : The words of 
our will import as much, and therefore it is void, as much as if 
it were expreſſed. I am not. ſingular in my opinion in this 
point: Firſt, there is the cafe of Child and Bayly, 2 Cre. 459+ 
Palm. 335. 1 Jo. 15. The caſe in effect was thus; there was a 
deviſe of a term to A. and his aſſigns for life, and if he die with- 
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out iſſue, living at the time of his deceafe, then to B; and it 
was argued, that this was no more than a limitation to A. for life, 
the remainder to B. for life: No, ſay the Judges, it ſhall not be 
extended ſo far as this, for firſt it is deviſed to A. and his aſſigns, 
which is a full diſpoſition of the term, and then to limit to a 
perſon, after the death of another without iſſue, looks like a per- 
petuity: And they ſaid they would not vary 4 ?ittle from the com- 
paſs of a life. So too in i Ro. Abr. 615. the Judges ſaid they would 
not admit of a deviſe to exceed that in Matthew Manning's cale, 
for the inconveniency they had ſeen in it; and (ree, in the report 
of Child and Bayy's cale, ſays that the Judges made an obſerva- 
tion, upon that reſolution in Matthew Manning's caſe that if it 
were now to be diſputed, it would be hard to maintain, To this 
purpoſe too are 1 Sid. 47. T. Raym. 493. 3 Keb. 123. 178. Car- 
ter, 77. 87. 88. and he cited the caſe of Rhetorict and Chappeil. 

If then the Judges were reſolved to ſet a bound to theſe ſort 
of deviſes, it was a recalling or correction of their error in ad- 
mitting them at firſt; and therefore let the exceeding of this 
rule look as ſmall as it will, it ought not to be permitted. This 
was alſo the opinion of Hale, in Carfenter and Smith's caſe, [there 
is a note of it in 3 Keb. 123. 158.] which was the caſe of a 
ſpringing uſe, but that is all one; a deviſe to this purpoſe is to 
be meaſured” by the ſame rule, that is, they cught to be within 
a competent time ; and the furtheſt extent of that is one or more 


Ives in being; this is a common poſſibility, and further it ought 


not to be carried, That was the caſe of a poſthumous ſon ; but 
in our caſe it was not only an unborn ſon but an unbegotten ſon, 
and therefore not like the caſe of an infant in wentre ſa mere. 
Cart, 87. 

Now the deviſe in our caſe imports thus much, That if 
George Jaques lived never ſo long, and begot a fon (tho' it were 
born after his deceaſe) he ſhould have the land; which he could 
not in caſe of a contingent remainder. 

Contingencies, whereupon executory deviſes depend, are of two 
ſorts; 1. Whether one ſhall come in %, during the life of one 
already in ee; 2. Where a thing is to be performed, as payment 
of money or marriage, within ſuch a time, Cc. And both theſe 
ſorts of contingencies muſt happen during the compaſs of a 
life. The objections againſt this are from caſes. The firſt 
caſe is that of Bate and Amberſtl, which was a deviſe to one 
of the daughters of A. that ſhall marry a Norton within 15 
years, and that was held good: As to my brother Blencow's 
objection, that it does not appear whether the daughters were 


in eſſe at the time of the deviſe, I anſwer it muſt neceſſarily be 


intended that they were; but however the marriage was to 


be within 15 years, which was a reaſonable time. Then there 


is Blandford and Blandford's caſe : Tho. Blandford, being poſſeſſed 
of a term, deviſes it to T. and L. his two ſons; if they have no 
ſons, equally and jointly together ; but if it pleaſe Ged to beſtow 
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on them male children, (which words by the way import that he 
meant futurely, and that he knew that his ſons then had none) 
then to thoſe male children, or to one of them, if they have not 
both male children: The teſtator died, and the ſons enter, hav- 
ing then no children; but three years after T. one of the ſons 
had a ſon, and it was adjudged he ſhould take immediately. Now 
this was no more than what we lately adjudged in Loddington 
and Kime's caſe, where a deviſe was to one for life, and if he 
have male iſſue to ſuch iſſue, and if he had none then to an- 
other and his heirs: We conſtrued that to be an eſtate for life 
in the deviſee, and if he had iſſue male during bis life, that iſſue 
ſhould have the fee: But tho' he had @ prfthumous ſen be ſhould not 
have it. As to the caſe of Cotton and Heath, I will not fay there 
is a difference between a term for years and a fee ſimple, as to this 
purpoſe; but in chancery perhaps they go farther in truſts than 
we do in deviſes of terms, and they conſider many circumſtances 
in a caſe which we do not; but I do not find that caſe reported 
either by Jones or Croke, who are ſaid to be two of the three 
Judges that reſolved it: I believe they had no good opinion of 
it, otherwiſe they would have mentioned it: They have reported 
ſeveral other caſes, that came out of chancery, and ſeldom miſled 
any remarkable one, in their own time, The reaſon given for 
the reſolution of it (the book ſays) was, becauſe it was all one 


with Matthew Manning's caſe, which it is not; fora life and @ The caſes 


life in being at the ſame time are not the ſame with à /ife and 40 
weeks after, ſo that that is ſtraining it with a wrong reaſon. 

Since then the deviſe to the firſt ſon of George Jaques is void, 
then it lets in the title of the defendant, who is firſt ſon of Ri- 
chard Conway. I don't wonder that my brother Blencow has dif- 
fered from me; for I muſt own that as to this laſt point, which 
I am now going to ſpeak to, I have differed from myſelf. But 
upon great conſideration, I think that the limitation, annexed to 
the eſtate of the firſt ſon of George Faques, is to be expounded in 
this manner: If he had limited an cſtate to the defendant barely 
upon condition, that the firſt ſon of George Jagues ſhould die 
without iſſue, then indeed it would have been merely a condition: 
but here his meaning is, that if that eſtate of the firſt ſon of George 
Jaques failed, then it ſhould go to the firſt ſon of Richard Conway; 
and what he intended a determination, the law has done for him 
in making the eſtate void ; for when the law takes away the firſt 
deviſe, it will have the ſame effect as the act of God, by the death 
of the firſt ſon of George Jaques without iſſue, or the act of the 
party, in not continuing the name of Eage; and ſo the freehold 
veſts immediately in the defendant. I ſhall give ſome inſtances, 
where one is incapable to take, who. is intended to take imme- 
diately, there it ſhall go to the next that is capable, whether he 
be to take concurrently with, or in ſucceſſion to, the other; as if 
lands are given to a man ef primogenito filio, if he has no ſon, 
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he ſhall take the whole. 1 Co. 100, 101. And in 1 Leon. 195. 
there are ſeveral inſtances, where the perſon that is to take the 
particular eſtate not being capable, the remainder- man ſhall take 
preſently; and there they put the caſe of an eſtate limited to a 
monk, or Saliſbury plain, or Paul's ſteeple, in all which caſes the re- 
mainder-man ſhall take, as if there had been no eſtate limited be- 


fore: And in the caſe of a monk, it ſhall not be intended that he 


will deveign, &c. He alſo cited Cart. 4. Bendl. 68. Periam 
Juſt. indeed, has an odd remark, at the end of the caſe in Leon. ; 
he ſays, that if a leaſe be made to commence after the determin- 
ation of a former leaſe, when in truth there is no ſuch one, that 
leaſe ſhall never commence; but that fingle opinion is confuted, 
and the contrary adjudged, about twenty years ago, in the caſe 
of Foot v. Beruf y. So in Mo. 482, 520. Holcroft's caſe; where 
there was a deviſe to the firſt, ſecond, third and fourth ſons of A. 
and if the fourth ſon die without iſſue, then to B.; A. never 
had a fourth ſon, and yet the remainder good to B.; for tho' the 
Iimitation is not performed in words, yet in intent and ſubſtance 
it is. And for theſe reaſons, I have delivered, I conclude judg- 
ment ought to be given for the defendant. 

This caſe was afterwards removed, by writ of error, into B. R. 
and upon arguing it there, Raymond (pro quer.) cited Davis, 34. 
Child and Bayly's caſe. Pell and Brown's caſe. 11 H. 6. 13. 
Bro. Deviſe 32. Mo. 177. per Mead and Periam. Dy. 302. Mo. 
637. 1 Ro. Rep. 234. 1 Sid. 153. Noy 43. Blandford and Bland- 


ford. Cotton and Heath. 1 Mod. 104. Burges and Burges. Bate 


and Amberſt. Maſjingberd v. Aſp, 2 Chanc 275. Lloyd v. Carew, 
2 Keb. 3060. Skelton v. Bide. | | 
Tutuycbe {pro def.) argued, 1. That the deviſe, to the 
ficſt ſon of Gerrge Faques, was void in its original creation; 
and conſequently, 2. That the deviſe to the firſt ſon of Richard 
Conway, who is the defendant, is good ; and that by way of re- 
mainder, . | 
The firſt point, he ſaid, he would endeavour to make out two 


Ways; 1. As a preſent deviſe to the firſt ſon of George Faques, who 


never had any ſon, and is conſequently a deviſe to a perſon not in 
e. 2. Admitting it ſhould be taken as a future executory deviſe, 


yet it will be void; becauſe the contingency is too remote, not 


being reſtrained within the compaſs of a life or lives in being. 


And firſt, he inſiſted that the term for eleven years had no rela- 
tion to this deviſe ; which he the rather irnfiſted on, becauſe it is 


that which diſtinguiſhes this caſe from moſt that had been cited 


on the other fide, If it had been, firſt to the truſtees for eleven 


years, remainder to the firſt ſon of George Faques, or after warde 


to the firſt ſon of George Faques, or any thing of future words, 
there it might probably have been conſtrued a future deviſe ; but 
Here he deviſes the term, and then (in a new clauſe) makes the 
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deviſe, which is an original deviſe, and ſeems induſtriouſly ſepa- 
rated from the term, on purpoſe to ſhew that he intended the 
firſt ſon of George Jaques ſhould take the freehold immediately, 
There is no light to induce the court to believe the deviſor knew 
George Jaques had no ſon ; for that and the other deviſe to the 
defendant are in the ſame words: Then the queſtion is barely 
this; one ſeiſed in fee, deviſes all his lands to the firſt ſon of 
the body of George Faques, who has no ſon at that time; whe- 
ther this is a preſent, and conſequently a void deviſe, for want 
of a perſon capable to take; or whether it ſhall be taken as 2 
future and executory deviſe, and ſo good to any ſon George Faques 
ſhould afterwards have. But he held it a preſent deviſe, and 
as void as if it had been to G. J. and no ſuch perſon had been 
in rerum naturd. The law indeed favours the intent of wills, 
but then it muſt be manifeſt and certain, not obſcure and doubt- 
ful; otherwiſe they muſt be conſtrued as grants are. 6 Co. 16. 
(Wyld's caſe) reſolved expreſsly; and the ſame rule is laid-down 
in 3 Cre. 743. And for that reaſon, Wyndham ſays, in Snow and 
Cutler's caſe, 2 Keb. 298. that he will never conſtrue a preſent 
deviſe to be a contingent one; becauſe it is to work an eſtate 
by conſtruction into what is abhorred. Allo it appears, by the 
condition anngxed to the eſtate, that it was the deviſor's in- 
tent to perpetuate and continue his own name from the time of 
his death: The words are, That the firſt and other ſons of 
George Jaques, and the heirs males of their bodies, to whom 
<< the premiſſes, by virtue of the deviſe aforeſaid, ſhould remain 
«© and come, ſhall and do take upon him or them the firname 


« of Edge, and continue the ſame ;” which may induce the court 


to believe, that he did not mean an executory deviſe. And for 
authorities to prove this a prefent deviſe, he cited 6 Co. 16. 
Muds caſe. Plow. 341. Brett and Rigden. Snow and Cutler's 
caſe, T. Raym. 162. 2 Keb. 296. and 1 Sid. 153. an authority 
expreſsly in point; wherein, tho' the court was divided as to the 
22 point, yet they all agreed, that if the deviſe were bare- 
1y a deviſe to the heirs of the body of the wife, that chat was a 
preſent deviſe. And to ſhew that in a will, if the deviſor does 
not ſufficiently deſcribe the perſon, his words ſhall be taken 
ſtrictly, tho' it be to make a deviſe void; he cited Collingwood 
and Pages caſe, 1 Sid. 193. and Challenor and Bouyer, 2 Leon. 
£ Another reaſon, why it ſhall not be taken as an -executory 
_ deviſe, is, becauſe it will deſtroy the remainder to the defendant, 
who was a perſon in effe, and capable to take at the time of the 
deviſe ; for the remainder veſted in him immediately. upon the 
death of the deviſor, according to the expreſs authority of Gocd- 
rigbt v. Corniſh in B. R. Trin. 5 W. & M. rot. 20. A man 


ſeiſed in fee, deviſed his land to John his eldeſt ſon for fifty years, 
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if he lived ſo long; and as for and concerning the ſaid land and 
the inheritance thereof, after the expiration of the ſaid term, 
he deviſed the ſame to the heirs males of the body of the ſaid 
ere his eldeſt ſon; and for default of ſuch iſſue, to Richard his 
econd fon and the heirs males of his body, Cc. The deviſor 
died, Jobn the eldeſt ſon entered and ſuffered a common reco- 
very, to the uſe of the defendant ; in which recovery John 
the eldeſt ſon was tenant to the præcipe: John died, and Richard 
likewiſe died, and the heir of Richard was the leſſor of the 
plaintiff : And the court gave judgment for the plaintiff, becauſe 
the recovery was not well ſuffered ; inaſmuch as Jobn was not 
tenant of the freehold, for he had but a term for years deviſed 
to him, and afterwards to the heirs males of his body ; which 
being contingent, could not veſt, and conſequently Richard was 
the firſt perſon capable to take, and the freehold veſted imme- 
diately in him: And the court relied much on the caſe of 
Challenor and Bowyer. Moſt of the cafes that ſeemed againſt him, 
he ſaid might receive this anſwer, That in thoſe caſes there 
Is a precedent eſtate limited, and then future words, which make 
the deviſe future; as in Cotton and Heath's caſe, 1 Ro. Abr. 612. 
afterwards implies futurity : So in Bate and Amberſt, T. Raym. 
82. remainder ſhews he intended the deviſee to take futurely : 
And in a caſe cited in Payne and Ferrall's caſe, Ney 43. which 
is againſt Bridgman's opinion in T. Raym. 82, there is the word 
remainder, which tho' improper, for want of a particular eſtate 
of freehold to ſupport it, yet was deſigned in nature of a re- 
mainder. So in Taylor and Biddell, Richard Ben deviſed his 
land to Elia. his fiſter and heir, till her ſon Ben ſhould attain 
21, and at that age to Ben and his heirs; and if he die before 
that age, to the heirs of the body of Robert Wharton : The teſ- 
tator dies; Ben dies before age, living Robert Wharton ; yet a2 
good executory deviſe to Mary the daughter of Robert Wharton : 
ut note, ſhe was heir to Ben. He ſaid the caſe of Nurſe and 
Yarworth, 2 Mod. 8. of a deviſe to an infant in ventre ſa mere, 
was directly contrary to Goodright and Corniſh; but he admitted 
that a deviſe to an infant in ventre ſa mere, may be good; tho' 
it was never ſolemnly reſolved : But that differs from this caſe, 
for the law takes notice of him for the apparent expectation of 
his birth; and it has been held, that he may be vouched. Bro. 
Voucher 61. And in that caſe too the deviſor takes notice that 
he is not yet born, but muſt take futurely ; but here the ſpecial 
verdict and will being filent as to that, viz. whether the teſtator 
knew or believed George Jaques had or had not a ſon, nothing 
of that ſhall be preſumed. X. | | 
2. As to the ſecond point, he gave ſuch a hiſtory of executory 
deviſes, - as Juſt. Powell had done before; and remarked, that 


Child and Bayly's caſe, 1 Ro. Ar. 613. concludes thus, All the 
3 Juſtices 


* 2 — n — _— 


Supplement. 


— uu tc... 


—ͤ—8 —— 


Juſtices and barons ſaid, they would not admit of a deviſe to 
exceed that in Manning's caſe, for the inconveniencies they had 
in view. The like in Holmes and Plunzet's caſe, 1 Sid. 47. And 
in Grey and Heophin's caſe, 1 Sid. 37. And in Snow and Cutler's 
caſe, 163. All ſignifying the diſcountenance that executory deviſes 
might expect. In Carpenter and Smith, 24 Car. 2. B. R. [a note 
of which is in 3 Keb. 122, 123. but the report he relied on 
was that of my lord chief juſtice Treby, cited in his reſolution 
of Lloyd and Carew's caſe in Chancery ;] the council were ſo bold 
as to make it a queſtion, whether there could be a limitation of 
a fee upon a fee, upon a contingency, at all; tho' the opinion 
of the court was, that there might be ſuch a limitation, ſo that 
it were upon fuch a contingency as would happen within the 
ordinary compaſs of time, that is, within a life or two. In 
Gering's caſe, Cbanc r. fo. 8. lord chancellor Clarendon, Foſter 
C. J. C. B. Hall and Wyndbam agreed, that the limitation of a 
term to ſeveral perſons in remainder, one after another, in being 
and named, could not tend to the intail of a chattel, or creation 
of a perpetuity ; but limiting it to a perſon no in being, did. And 
he concluded his authorities with the opinion of Tuiſden, Juſt. 
1 Med. 54. in Love ard Windbam's: caſe, He examined the 
caſe of Cotton and Heath in the ſame manner that Treby, C. J. 
and Powell had done before; and anſwered it with the caſe of 
Sir Henry Goring, Cbanc r. 8. which is directly contrary. The 
caſes of Blandford and Blandford, Bate and Aubert, and Burgeſs 
and Burgeſs, he denied to be parallel. 
Taking therefore the deviſe to be void, the defendant will 
be let in; for then it will be no more than tenant for years, the 
remainder to the defendant in tail; for the words, and if the 
« firſt ſon-of George Jaques die without iſſue, or diſcontinue the name 
«« of Edge, do not ftand by themſelves, but are part of that 
eſtate which was void ; and when the eſtate itfelf is void, all 
the limitations which depend upon it will be likewiſe void. And 
for authorities thereof, he cited 1 Co. 154. Lord Paget's caſe. 
Mo. 193. 1 And. 259, 263. 7 E. 3. fo. 19. 3 Cre. 422. Ful- 
ler and Fuller. 2 Leon. 70. Challenor v. Bowyer. Therefore the 
judgment of C. B. was, in his opinion, well given; and he 
prayed it might be affirmed. 
And the judgment in C. B. was afterwards affirmed. 
N. B. The foregoing caſe may be illuſtrated by a late determina- 
tion of the court of King's Bench, in the caſe of Fonnereau and 
Fonnereau ; which, after two ſpecial arguments, was finally deter- 
mined in Mzchaelmas term, 21 G. 3. The caſe in effect was thus: 
Claude Fonnereau, ſciſed in fee, gave an eſtate for life, by deed, 
to Thomas Fonnereau, his eldeſt fon. Afterwards, by will, re- 
citing the eſtate for life, he gave eſtates in tail male, to the ſons 
(ſucceſſively) of the ſaid Thomas Fonnereau, who ſhould be 
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living at the time of his death; with remainders over; on their 
default, to his own ſecond and other ſons, ſucceſſively, in tail 
male. Claude Fonnereau died; as did alſo Thomas Fonnereau, 
having firſt entered and ſuffered a recovery : Upon which an 
ejectment was brought by the ſecond ſon againſt the claimants 
under the recovery. And two queſtions were made : 

1. Whether Thomas Fonnereau was tenant in tail ? For then 
the recovery he ſuffered would bar the plaintiff's title. | 

2. Admitting that he was not tenant in tail, whether the 
limitation over to the ſecond ſon of Claude Fonnereau, for default 
of iſſue male from the firſt, was not too remote? 

The firſt queſtion was determined in the negative, that Wo- 
mas Fonnereau was not tenant in tail; for his eſtate for life be- 
ing created by one inſtrument, and the eſtate tail in his ifſue by a 
different one, executed at a different ime, it was held that they 
could not be united, ſo as to make him tenant in tail, as he would 
have been, if the eſtates had been created by one and the ſame 
inſtrument. The other queſtion is particularly applicable to the 
argument of Mr. Juſtice Blencow in the foregoing caſe; for he 
ſuppoſes that the limitation to the firſt ſon of Richard Conway, 
under circumſtances nearly fimilar, is too remote. But in this 
caſe of Fonnereau and Fonnereau, the court adjudged the limita- 
tion to the ſecond ſon of Claude Fonnereau, to be conſonant to 
the rules of law; and that it might be effected in two ways, 
according to the intention of the parties. Firſt, if Thomas Fen- 
nereau had died, leaving a ſon, an eſtate tail would have veſted 
in that ſon; which he might have barred by a common recovery: 
And then the ſecond ſon of Claude Fonnereau would have taken 
a remainder. But ſecondly, as Thomas Fonnereau did not leave- 
a ſon, the court held that the ſecond ſon of Claude Fonnereau 
might take by way of executory deviſe, and that it was not too 
remote. In ſupport of this, they adduced the caſes of Srephens and 
Stephens, 2 P. Wms. 323. Hopkins and Hopkins, 1 Ver. 268. 
and Brown/word and Edwards, 2 Lex. 243. And judgment was 
accordingly given for the plaintiff. 7 91 
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6 Annæ Reginæ, in B. R. 


Johnſon ver/us The Earl of Derby and Others. 


In the Exchequer, 


HIS was an ejectment, tried in Lancaſhire, and brought pig. on Rec. 
by Jabn Jobnſon, (on the demiſe of Jabn Earl of 8 
Angleſea, Henrietta Maria his wife, and Lady Eliza- fully — 
beth Stanley, ſpinſter) plaintiff, againſt James Earl of ed. 

Derb:, Charles Stanley, Eſq; Margaret Barton, widow, Oreth 

Barton, widow, Jeremiah Finch, Richard Leatherbarrow, Miecbael 

Middleton, William Gregory, Jobn Swift, fobn Barton, Alexander 

Taylor, Anne Und:rwood, widow, Thomas, Charles and Henry Car- 

ter, defendants ; for the manors of Bretbertcn, Skelmerſdale, Ormeſ- 

kirk, Ormeſtirk cum Aughton, Upbolland and Latbam; and for 

divers parcels in Bretherton, Skelmerſdale, Ormeſzirk, Orm.ſtirł 

cum Aug bton, Lathom, Dalton, Holland and Tarleſcough ; and alſo 

for the rectories and tithes of Hc//and, Upbolland and Dalton. 

The jury find Anne Under wocd and Jeremy Finch not guilty. 

And as to all, beſides the manor of Ormeſtirh, they find Mar- 

garet Barton, Oreth Barton, Richard Leatherbarrow, Michael 

Middleton, William Gregory, Febn Swift, John Barton, Thomas, 

Charles and Henry Carter, not guilty. _ 

Charles Stanley they find not guilty; as to all, except the tithes 

of Dalton. Alexander Taylor they alſo find not guilty; as to all, 

except the manors of Bretherton, Skelmerſdale, Holland and Up- 

Holland: And as to them, they find the Earl of Derby and Alex- 


ander Taylor guilty. Damages 29. ; coſts 405, N. B. It was 
afterwards 
doubted, whether coſts are entire or diſtin, or if theſe coſts can be extended to the coſts againſt the 


defendants in the ſpecial verdict, for which purpoſe ſee Raſt. Ent. 256, 7. 678. Plowd. 347. Ent. 150. 
202, 3. Clift. 793. 800. 


As to Tarleſcough, the rectories of Holland, Upholland and Dal- 
ton, and the tithes in Holland, and alſo Croſiball in Lathom ; and 
all the premiſſes, except the reſidue of the manor of Lathom, 
2000 acres of land in Lathom, parcel of the ſame manor, the 

manors 
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manors of Ormeſeirk and Newburgh, 250 acres of land in New- 
burgh in Lathom, Newpark in Lathom, and the tithes of Dalton, 
the jury find, that the Earl of Derby is not guilty: And as to 


thoſe, they find a ſpecial verdict. 
That William, earl of Derby, was ſeiſed in fee of the ſaid 


reſidue of the manor of Latbom, and 2000 acres of land in La- 


thom ; the manor of Newburgh ; 250 acres of land in Newburgh ; 
and alſo of Newpark. And being ſo ſeiſed, to the intent that 
Sir Thomas Leigh, Thomas Spencer, Edward Rigby and Thomas 
Ireland, might convey the ſame to queen Elizabeth, her heirs 
and ſucceſſors, and that the earl might accept a grant from the 
ueen to him and his heirs male of his body; and for default 
of ſuch iſſue, to the heirs male of the body of Sir George Sanley, 
formerly lord Strange; and ſhould leave the reverſion in the 
queen; infeoffed the ſaid Sir T. Leigh, T. S. E. R. and Thomas 
Treland and their heirs. And the ſaid Sir T. Leigh, T. S. E. R. 
and T. J. being, by virtue thereof, ſeiſed in fee, &c. did, in 
in purſuance of the ſaid intent, by deed inrolled, convey the 
ſame (on the 8th of December, 43 Eliz.) to the queen, her heirs 
and ſucceſſors: And thereby covenanted with the queen, that 
ſhe ſhould quietly enjoy againſt them, and all claiming under 
them; and for further affurance, at any time within five years. 
That queen Elizabeth, in farther purſuance of the ſame inten- 


tion, on the 5th of January following, by her letters patent, 


pro diverſis boni caufis & confiderationibus, dicta regina ſpecialiter 
moventibus, necnon ad humilem petitionem of the ſaid carl, con- 
veyed the ſame to the ſaid William, earl of Derby, and the heirs 
male of his body; and for default of ſuch iſſue, to the heirs male 
of the body of the ſaid Sir George Stanley, &c. to be held of the 
queen, her heirs and ſucceſſors, by the ſervice of one knight's 
| | 


ee; 
That the reverſion in the queen deſcended to king James the 
firſt. | | FT 4 2 
That an act of parliament was made 18 Nov. 4 Ja. 1. where - 
by it was enacted, That the ſaid Milllam, earl of Derby, and the 
heirs male of his body, and for default of ſuch iffue, the heirs 
male of the body of the ſaid Sir George Stanley ſhould enjoy the 
laſt mentioned premiſſes; and that the king ſhould hold fuch 
— right, title, intereſt and reverſion, as if the act had not 


That the reverſion deſcended to king (Burt I. 
That in the cleventh year of the reign of king Charles I. ſeve- 


ul differences aroſe between the ſaid William, carl of Derby, and 


James lord Strange of the one part, and dame Elizabeth Stanley, 
widow of Sir Robert Stanley, (ſon of the ſaid earl William, and 
brother to the faid James lord Strange) and Charles and Fames 

any, their two ſons, of the other part; which differences 
were referred to king Charles J. But | 
a 4 — 
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That K. Cba. I. the 11th of Fuly, 11 regni ſui, made his award 


under his privy ſeal, and ordered that the ſaid William earl of 


Derby and James lord Strange ſnould grant and convey, out of 
an eſtate of ſufficient value, a rent-· charge of 609/. yearly, pay- 
able quarterly to the ſaid Charles Stanley and the heirs male of 
his body; and for default of ſuch iſſue, to the ſaid James Stan- 
ley and the neirs male of his body. 

That king Carles I. afterwards by letters patent, of the 3d of 
Tuiy, iz regni ſui, reciting the letters patent of queen Elizabetb, 
the act of parliament, and the award, and to enable the lord 
Strange to pertorm the award, granted the reverſion to the ſaid 


Jumes lord Strange and his heirs ; to the uſe of him and his _— | 


to be holden by the fame ſervice, &c. 

And the king, by the ſame letters patent, willed and declared, 
that the ſaid lord Strange, within a year after the date of the (aid 
letters patent, ſhould cauſe the reverſion to be fo granted or li- 
mited, that the lands, &c. ſhould revert to the king, in the ſame 
manner as if the letters patent had not been made; chargeable 
nevertheleſs with the rent-charge. 

That 11 Aug. 13 Car. I. for performance of that award, . an in- 
denture inrolled in Chancery was made between William earl of 
Derby and James lord Strange of the firſt part, the lady Stanley 
and her two ſons of the ſecond part, and Sir Henry Crofts and Sir 
Theobald Gorges of the third part; whereby the ſaid earl of Der- 
M4 and lord Strange, as well 6 r a proviſion for the lady Stanley, as 

or the ſaid Charles and James her two ſons, and the heirs male 
of their bodies; covenanted, within Two years, to convey the 
ſame premifſcs by fine to Sir Henry Crofts and Sir Theobald Gor- 
ges, and their heirs, to the intent that a rent-charge of 6co/. 
ſhould be paid to the ſaid Charles Stanley and the heirs male of 
his body; and for default of ſuch iſſue, to the ſaid James Stan- 
ky and the heirs mile of his body; and that the premiſſes in 
queſtion ſhould go, chargeable with that rent, to the uſe of the 
laid William earl of Derby, and the heirs male of his body; and 
for default of ſuch iſſue, to the heirs male of the body of Sir 
George Stanley, lord Strange, grandfather of Edward late earl of 
Derby ; and for default of ſuch iſſue, to the uſe of James lord 
Strange, his heirs and aſſigns. 

That 21 Aug. 13 Car. I. a fine was levied of the manor of 
Lathom, to the uſes in the deed of covenant, and there were pro- 
clamations upon the fine. 

That neither James lord Strange, his heirs or affigns, did 
within one year convey the reverſion, ſo as the premiſſes might 
revert to king Charles I. &c. 

That carl William was ſeiſed by virtue of the eſtate tail, which 
deſcended to the faid James lord Strange, and afterwards to Charles 
earl of Derby; and afterwards to Hilliam George Richard, late 


earl of Derby. 
3Y That 
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That William George Richard, being ſo ſeiſed, made an 
indenture, bearing date 18 Aug. 13 Milielmi tertii, and 
ſealed and delivered it 30 Aug. Then follows the indenture in 
Sec verba, which appears to be a bargain and ſale for a year, 
from the carl of Derby to Thornton and Heys, of the manor of La- 
thom, and of divers other meſſuages, lands, Cc. in Lathom, Or meſ 
kirk, and ſeveral other towns in poſſeſſion of A. B. &c. | 

That the ſaid William George Richard, late earl of Derby, 
made another indenture, dated 9 Aug. 13 Wilkelmi tertii, but 
firſt ſealed by him 30 Aug. which indenture follows in hc ver- 
ba, and appears to be a releaſe from the ſame earl of Derby of 
the ſame ptemiſſes, in order to make Thornton and Heys tenants 
to the præcipe. | ; 

That at the time of ſealing the two indentures, there were 
blank ſpaces left immediately after the words Jh Harrocks ; in 
order to inſert the names of other tenants of lands in the towns 
in thoſe indentures mentioned. 
| That the writ of entry was ſued out, &c, for the manor of 
Lathom, 19 Aug. 13 Willieimi tertii, returnable primo die tunc 
proxim ſeſſion” general afiſarum. | 

That on the firſt day of the next aſſizes, viz. Wedneſday the 
gd of Sep. 13 Will. tertii, the writ was returned. The ſecond 
day the earl, who is vouched and ſummoned, appears and vouches 
the common vyouchee. And thereupon a recovery is ſuffered, and 
judgment for the demandants to recover ſeiſin. 

The demandants pray a writ of ſeiſin, returnable die Lune 
prox fulur iſti eadem ſeſfione. 

That on Friday 5 Sep. the ſpaces were filled up, with the 
names of ſeveral other tenants of lands in the ſaid manors, vills, 
Sc. which names were inſerted by the ſaid Thornton, party to 
the deed. | | 

This is all as to the manors of Lathom, Newburgh and New- 
park. The reſt is as to the tithes of Dalton, and the manor of 
Ormeſtirł. | 

That Edward earl of Derby was ſeiſed in fee of the tithes of 
Dalton; and being ſo ſriſed, 20 Marti, 12 Eliz. granted to 
George earl of Shrewſbury and ſeveral others, and to their heirs, 
all his hereditaments in Dalton juxta Holland, to the uſe of him- 
{elf for life; remainder to his ſon Henry for gg years, if the ſame 
Henry ſhould ſo long live; remainder to the firſt ſon of Henry, 
and the heirs male of his body; remainder to the ſecond ſon 
in like manner; with divers remainders over. That the ſaid 
Henry had two ſons, wiz. Ferdinando and William. That Edward 
died ſeiſed, and thereby Henry, then earl of Derby, became ſeiſed 
and died; and thereby Ferdinando became ſeiſed, who died with- 
out ifſue male; and thereby Wiiliam earl of Derby became ſeiſed 
an tail: So there is an cftate in tail male veſted in William carl 
of Dersy. * 

| That 
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That king James I. being ſeiſed in fee of the manor of Ormeſ- * to f 
kirk, 17 Oct. 5 Fac. I. by letters patent under the dutchy and Ormeſkirk. 
county palatine ſeal, in conſideration of 4801. 24. 3 d. granted 
to Milliam earl of Derby and Elizabetb his wife, and the heirs 
male of the body of the ſaid Elizabetb, the ſaid manor of Orme/- 
kirk, alias Ormeſchurch, lately belonging to the late diſſolved pri- 
ory of Burſcough, under the rent of 22/. 17s. 3d. 

That the counteſs died; and that earl Milliam died, fo ſeiſed 
of the manor of Ormeſeirk and tithes of Dalton as aforeſaid. 

That they deſcended to James earl of Derby. That James earl 
of Derby died ſeiſed; and they deſcended to Charles earl of Derby, 
who died ſeiſed; and they deſcended to William George Richard, 
late earl of Derby. | : 

That William George Richard being ſo ſeiſed as aforeſaid of 
the reſidue of the manor of Lathom, and 2000 acres of land 
in Lathom, parcel of the ſaid manor; the faid manor of New- 
burgh, and 250 acres of land, parcel thereof in Newburgh in 

 Lathom; of MNewpark, and of the meſſuage and 60 acres of land 
in Lathom, called Newpark; and the tithes of Dalton; 2 Aug. 
29 Car. II. in conſideration of 55. made a bargain and ſale for 
a year, by indenture, to Heneage lord Finch and others, of the 
manor of Ormeſtirł cum Augbten, the ſaid manor of Newburgh, 
and 250 acres, parcel thereof in Newburgh in Lathom, and alſo 
Newpark and the tithes of Dalton. 

That 3 Aug. 29 Car. II. he made an indenture of releaſe of 
the ſame premiſſes to the ſame parties. The releaſe is found in 
bac verba, and {inter alia is of the manor of Ormeſtirk cum 
Augbton, the rectory of Uybolland, and tithes of Dalton, the 
manor of Newburgh, and the demeſnes of Newpark, with the 
appurtenances; babendum to the uſe of Heneage lord Finch, &c. 

and their heirs, during the life of Dorothea Helena, then coun- 
; teſs dowager of Derby, in truſt to pay her 6001. per ann. quar- 
terly for her life ; and from and after her deceaſe, then as for 

and concerning all and fingular the laſt-mentloned manors, 
Jands, and premiſſes, except the ſaid manor of Upbolland and the 
rectory of Upbolland, to and for the uſe of ſuch perſon and 
perſons, and for ſuch eſtate and eſtates, and with ſuch authori- 

ties powers and qualifications, and with ſuch remainder and 
remainders, as in and by one act of parliament, begun and held 

by prorogation at Weftminſter the 18th day of November, in the 
fourth year of the reign of our late ſovereign king James, is 
limited and expreſſed ; and in ſuch fort and manner as the ſame 
ſhould have gone, if this preſent ſettlement had never been 
made. Power to make leaſes; and a covenant to levy a fine 
before the firſt day of December then next, to the uſes in that 
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A fine levied accordingly 20 Aug. 30 Car. II. with procla- 


mations, of the manor of Ormeſtirk cum Aughton ; manor of New- 


burgh ; 250 acres of land, parcel thereof in Newburgh in La- 
thom ; of Newpark, and tithes of Dalton. 

That there were not, at the time of making the (aid deed ad 
levying the ſaid fine, two ſeveral manors in Lancaſhire ; one 
known by the name of Ormeſ#:rk, and the other by the name of 
Ormeſeirk cum Aughton. 

They find the act of parliament mentioned in the releaſe, 
and the ſaid act of 4 Fac. to be the ſame. And that thereby 
the manor of Whitcham in the county of Cambridge, and the ma- 
nor of Bretherton in the county of Lanca/ter, were limited to 
earl William, and the heirs of his body. But that the manor of 
Ormeſerk, or Ormeſtir cum Aughton, or the tithes of Dalton, are 
not limited in the ſaid act; nor are contained or expreſſed or 
mentioned therein. 

That the manor of Newburgh, and the 250 acres parcel there- 
of, lie in Lathom. That Newpark, at the time of the lettle- 
ment, 29 Car. II. was parcel of the manor of Latbom; and 
bas ever ſince been reputed parcel thereof. But that both New- 
burgh and Newpark, at the time of the ſettlement, 29 Car, II. 
and the recovery 13 Will. tertii, were in the poſſeſſion of the ſaid 
Dorotbea Helena, counteſs dowzger of Derby; and the ſaid lord 
Finch, &c. eiſdem temporibus, were lan thereof for the life of the 
laid counteſs dowager. 

That nothing was done by any king or r queen, after the grant 
by queen Elizabeth, and after the act of . parliament, beſides the 
grant of the reverſion by king Charles I. to hinder the reverſion 
trom deſcending to king Charles II. and to the preſent queen. 

That carl H/illiam had iflue 7 ames'; that James had iſſue 
Charles; who had iſſue William George Richard ; who died with- 
out iſſue male, the 4th of November 1902. That the de- 


_ fendant earl James is heir male of the body of Charles, and 


younger brother of the laſt eatl, ham Gecrge Richard, . and 
great grandſon and heir male of the body of the ſaid earl Mil- 


That the leſſors, the dunn of Angleſea and the lady Elizabeth 


Stanley, are daughters and coheireſſes of earl William George 


Richard; and that on his death, my entered and made the leaſe 
to the plaintiff, prout, &cc. 

And whether the defendant (the earl) be guilty as to theſe, 
the jury. ſubmit to the judgment of the court. 
There are ſeveral diſtinct points in this ſpecial verdict; ſome 
that concern one part of the land in queſtion, and ſome der t 
And therefore I hal ſtate the ſeveral points that relate to the 
ſeveral parcels. 
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As to the manor of Latlom, 2000 acres of land in Lathom, 
and the premiſſes in Newbury and Newpark, I ſhall make theſe 
queſtions : «ena 
1. Whether the grant from queen Elizabeth, of thoſe premiſſes, 
be within the ſtat. 34 H. 8.; ſo as to make the eſtate unalien- 
able by that act? | 1 
2. Admitting the grant were within that act, whether the 
grant of the reverſion by king Charles I, toFames lord Strange and 
his heirs, and the fine levied afterwards, have not totally taken 
away that quality of being unalienable ? 
. Admitting that the premiſſes in queſtion from that time 
became alienable, whether the common recovery, ſuffered by the 
late earl of Derby, be ſufficient to dock the entail of all thoſe 
rcels ? 
And the laſt queſtion will be, in relation to the manor of 
Orm-ſktirk, and the tithes of Dalton; to what uſes they ſhall 
be ? | 
As to the firſt queſtion, Whether the grant of queen Elizabeth 
be within the ſtat. 34 H. 8. cap. 20, ? | take it, that it is not 
v_ the intent of that act. | 
The true meaning and intention of that act appears plainly E contra 
and fully by the preamble of it; and the gifts of the crown "*2* cited 
mentioned therein, to which alone the act extends, are ſuch as Dy.8. fl. 18. 
were made to the intent that recompence, for the ſervice of the Mo. 274. 
donees, ſhould not only be a benefit to their own perſons, but _— p 
a continual profit to their heirs; that they might have in memo- Sur pode 5 
ry the profit they have by the ſervices of their anceſtors, done to 2 Init. 373. 
the kings of this realm, and thereby be the better encouraged to — — 
do the like ſervices. This, in expreſs terms, is the recital of the | 
act, and this was the plain intent of the act; and the body of the 
act refers to the preamble, and admits no other tenant in tail 
to be within the compaſs of it, but what is within the pream- 
ble; for it ſays ſuch tenant in tail, Cc. 2 Coke 15. . Wiſeman's 
caſe, Ref, 4. 
The manor of Lathom was an ancient eſtate in the Derby 
family: There is nothing appears to the contrary, but that it 
had been in the family ſome hundreds of years before this 
rant. ä | 
a It is found, that a very little before the grant from the queen, 
William earl of Derby was ſeiſed in fee of it: And in the grant 
itſelf from the queen, the lands are mentioned to have been the 
lands of Edward, a former earl of Derby; and it does not a 
pear that the family was under any obligation to the crown for - 
It. | | 
The eſtate being thus in Milliam earl of Derby, he enfeoffs Sir 
Thomas Leigh and three others, to the intent that they ſhould 


grant it to the queen; and that the earl might accept from the 
08 h 34 | queen 
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queen a grant to him in tail male; remainder to the heirs male 
of the body of lord Strange, grandfather of Edward, formerly 
earl of Derby; leaving the reverſion in the queen. 

For this purpoſe they are made truſtees, to ſee this contrivance 
performed. Accordingly the truſtees, 8 Dec. 43 Eliz. convey 
to the queen; and Q. Elix. in purſuance of the fame intention, 
by letters patent dated the 7th of January following, granted to 


. William earl of Derby 'in tail male; remainder to the heirs male 


of the body of lord Strange, as was intended. Theſe circum- 
ſtances muſt be taken and conſidered together, to find whether 
this be a grant within the ſtatute. | 

And we muſt humbly inſiſt, that the meaning of the ſtatute 
was, that the gift ſhould originally flow from the crown. That 


it ſhould be a bounty and recompence for ſervices : And therefore, 


as the ſtatute ſays, their poſterity might bave' in memory the bounty 
of the crown, But this gift is no more than a new way of ſettling 
on the earl of Derby his own eſtate ; nay, the advantage was rather 
to the queen, than from her to the earl. For he enfeoffed Sir 
Tho. Leigh, &c. expreſsly (as it is found) with an intent to leave 
the reverſion in the crown; and it is ſo limited accordingly. 


Can this be a conſideration for his ſervices? That the queen 


would be pleaſed to accept of a grant of a fee ſimple, and give 

him a leſs eſtate? No! It is plainly a deſign to bring that caſe 

within the act of parliament, which is not within the act. 
There was an attempt made, in the caſe of Wiſeman, 2 Rep. 


fo. 15. to bring the grant of a ſubject to be within the act, by 


limiting the reverſion to the queen; but that was reſolved not 


to be within the deſign of the act, which had regard only to 


thoſe grants, that wert originally made by the crown to ſub- 


jects, in conſideration of ſervices; or ſuch as were made by the 
proviſion. of the crown. Es ei vr any erent 2g 
And therefore they held in that caſe, that if the queen ſhould 
procure'a ſubject, in conſideration of money, to grant lands in 
tail to one of her ſubjects, in conſideration of ſervices, that 
would be within the act. So, that in all theſe caſes, reſpect is 
had to the original bounty. that proceeds from the crown. And 
therefore a grant from the queen, in conſideration of money, is 
not within the act; and ſo it was reſolved in Dy. 32. and 
5 Car. L in Canc'.. between the earl of Nottingham and the 
ord Mounſon. The reaſon is, becauſe it is not a gift procceding 
from the bounty of the crown.  _ ths by ; 

In our caſe it is nothing but a new invention of making a 


| ſettlement that ſhould not be barred. And for that, reaſon, I 


hope the ſtatute will be conſtrued ſtrictly. | "44 
The law has a long time. laboured and fenced againſt perpe- 
tuitics. Whenever any new attempt has been made, it has been 


| Cuppreiſed as odious. 6 Co. Sir Anthony Mildmay's calc, Ho 


ds 
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firſt reſolution, But this contrivance would effectually introduce 
them ; for it is only conveying the eſtate to the crown, and tak- 
ing an eſtate-tail back again. | 
It is no anſwer to ſay, that it can't be done without the con- 
ſent of the crown. There are many things, that I may ſay with- 
out diſreſpet, the crown cannot lawfully do. The law will 
not depend upon a diſcretionary exerciſe of power ; but re- 
ſtrains even the prerogative, in thoſe things that are miſchievous 
to the public. Now I would aſk, if this practice ſhould pre- 
vail, whether it would not be in the power of the crown, with the 
concurrence of the owner, to make a perpetuity of any man's 
eſtate whatſoever ? If in this caſe of the carl of Derby, why not 
in any other caſe ? 
The ſtatute de dons had introduced a general perpetuity; and 
if that ſtatute had taken place in its full Jatitude, there had been 
but very little land to have been purchaſed at this day: But the 
policy of the law, in 12 E. 4. determined that a common reco- 
very barr'd it; and that is taken notice of by Coke, in Sir Anthony 
Mildmay's caſe, with great applauſe of thoſe judges who did it. 
In that caſe, ſurely the act was conſidered ftrifly, as tending 
to introduce perpetuities; and yet there was a great deal to be 
ſaid, that the intent of the act was not to admit the practice of 
common recoveries. But in our caſe, we only contend for ſuch 
a conſtruction, as is agreeable with the intention of the act, as 
well as the reaſon of the common law. 
Before I leave this point, upon the patent of queen Elizabeth, 
I muſt beg leave likewiſe to inſiſt, that it does not appear by the 
verdict, that the patent was in conſideration of ſervices. All that 
is ſaid as to that is, that the queen, pro diverfis boni caufis & con- 
fiderationibus dictam tunc reginam ſpecialiter movent', did convey. 
Now theſe words do not imply conſideration of ſervices, any more Anf. It muſt 
than conſideration of money, or any other conſideration. — 
The patent upon which the caſe of Murray v. Eyton was found- if it had been 
ed, was expreſsly ob fingulare & fidele ſervitium. Raym. 26 1. for money, it 
Now the words pro diverfis confiderationibus may apply to ſuch as are bon be 
not within the ſtatute. It is a caſe not at all controverted, that tioned. 
if the queen, in conſideration of money, grants lands in tail, 
it is not-within that ſtatute. Therefore here the grant is neither 
brought within the intention, nor the words of the act. It muſt 
be in conſideration of ſervices. _, | Ne” | 
The next queſtion is, admitting the grant of queen Elizabeth 
were within the ſtat. 34 H. 8. Whether the grant of the rever- 
ſion by king Charles I. to James lord Strange and his heirs, and 
the fine levied afterwards, have not totally taken away that qua- 
lity of being unalienable? +, 53 
Firſt, it muſt be agreed, that tho' an eſtate tail is created by 
the crown within the act, the reverſion being ia the crown ; yet 
if the reverſion be granted our of the crown, then the eſtate tail 
becomes 


* 
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becomes barrable by a common recovery. That was never diſ- 
Duted ; and it is ſo laid down by my lord Coke, 1 Inf. 372. a. in 
bis ſecond obſervation on this ſtatute. 

Now the letters patent of king Charles I. are very full to veſt 
the reverſion in the lord Strange and his heirs ; for thereby he 
grants the reverſion, eidem Jacobo domino Strange, heredibus & 
Mgnis ſuis, ad ſolum & proprium uſum ipſius Jacobi beredum & 
affignorum ſuorum in per petuum. 

What is there that takes away the force and effect of this 
grant of the reverſion, to him and his heirs? It is objected, that 


there is a clauſe in the ſame patent to this effect: That the king, 
by the ſame patent, wills and declares that the ſaid lord Strange 


ſhould, within a year, cauſe the reverſion to be fo granted or 
limited, that the lands and premiſſes ſhould revert to the king, 
in the ſame manner as if the letters patent had not been made ; 
chargeable nevertheleſs with a rent-charge, which the earl of 
Derby and the lord Strange ſhould grant, according to the king's 
award, | 

It was ſaid, at the affizes, that this would amount to a con- 
dition; and becauſe the reverſion was not conveyed back again 
to the king, within the year, therefore the reverſion was in the 
king at the year's end; and that preſerved the eſtate tail from 
being barred. As to that, I muſt infiſt : | 
1. That the' words do not amount to a condition. 

2. If it were a condition, That it will not have that conſe- 
quence, to preſerve the eſtate tail from being barred. 

As to the point of the condition, neither the words nor the 
intent of the patent import a condition, 

The words are, © The king wills and declares, that the lord 
Strange or his heirs, within a year after the date of the letters 
patent, ſhould cauſe the faid reverſion fo to be granted or limit- 
ed, that the lands might revert to the king, in the ſame manner 
as if the letters patent had not been made; chargeable never- 
theleſs with the rent-charge, which the earl of Derby and lord 
Strange, or one of them, ſhould convey and aſſure. Thefe words 


ate not proper for a condition. The king hereby expreſſes his 


will and pleaſure, that the lord Strange, as ſoon as he had con- 
veyed the rent-charge, ſhould the reverſion back again ; 
bur there are no words to ſignify an intent that it ſhould be a 
condition. By virtue of thoſe words, the party, by accepting 
the patent, becomes liable as in cafe of a covenant; as in the 
caſe of Brett v. Cumberland, 2 Cro. 399, 521. 3 Bal. 163. But 
the reverſion was never intended to come back to the crown, 
any otherwife than by the /imitatron of the lord Strange or his 
heirs: For the words are, That he or his heirs ſhoùld cauſe 
© the reverſion to be ſo /imited, that the manor and premiſſes 


' © ſhould revert to the crown. The main intent of that clauſe 


3 | * | 
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was, to preſerve the queen's right in the land, in caſe of failure 


of iſſue male. And it is remarkable, that the words are * fo that 


* the.manor and premiſſes ſhould revert to the King again; That is, 
after the eſtate tail ſpent, the king or his heirs ſhould, have the 
manor and lands again. There is no more implied by the words. 

And as for the intent: of that clauſe, it can neyer be intended, 


that the meaning of it was to reveſt the reverſion, to preſerve the 


eſtate tail within the ſtatute. That conſtruction would deſtroy 
the whole frame and deſign of the patent, The plain deſign of 
this grant appears to be, to enable the parties to bar the eſtate 
tail, and thereby let in the rent-charge, which was awarded to 
be given; and that after the eſtate tail ſpent, the King or his heirs 
ſhould have the eſtate, 

Suppoſe the King's will and pleaſure, thus declared, had been 


performed throughout, and that, upon the fine levied, the rever- 


ion had been limited to the King and his heirs; certainly that 


would not have made the eſtate unalienable; for the fine was 
levied by William Earl of Derby and the Ld. Strange, whilſt the 
reverſion was in the Ld; Strange. That can't be contradicted by 


the other fide ; for without diſpute the reverſion paſſed till the 


year was out, pry within that year, whilſt the revetſion con- 
tinued in the Ld. Strange, the fine is levied. Surely then that 
fine barred the eſtate tail, which was then in being. And there 
were uſes limited by the fine; For firſt, the rent-charge of 600/. 
per ann. is by way of uſe, and can ariſe no otherwite than out 
of the eſtate of the conuſees of the fine: And then the uſes 
are, to the E. of D. in tail male, remainder to the heirs males 
of Sir Geo. Stanley, formerly Ld. Strange. This is a new eſtate ; 
and under this eſtate the E. of D. is found to be ſeiſed, and that 
it deſcended. And the remainder is to the then Ld. Strange and 
his Pei r $1.65 

The main intent, of granting the King 8 reverſion, was to 3 
the rent- charge good; for before the granting of the rent · charge, 
admitting the grant of Queen Eligabeth to be within the ſtat. of 
34 H. 8. the tenant in tail was as much diſabled to grant a rent- 


charge, to bind his iſſue in tail, as he was to alien the land 3 


ſelf. And therefore. there is nothing, but the batring that eſtate 

tail, which can make good the rent- charge. And when the eſtate 

tail is once barred, the eſtate can neyet afterwards be capable of 
that quality of being unalienable. Where it is once aliened, it is 
alienable for ever after. 

In caſe of a leaſe for, years, with a proviſo not to alien with- 


out conſent, if the leſſec has once licence to alien, the condition 


is diſpenſed. with, for ever after. . So. in this caſe, When the re- 
verſion was once granted out of the crown, and a fine is levied, 
that effectually bars the eſtate tail. And when the eſtate tail js 
once barred, certainly it can never revive again. And therefore, 
tho I think there is no reaſon that this clauſe of the King's will 
| 4A and 
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afid pleaſure ſhould be a condition, yet admitting it to be a 
condition, I can't fee how it can poſſibly ſtand with the rules 
of law, that becauſe the reverſion is reveſted in the crown, there- 
fore that quality belonging to it, of being unalienable, re- 
vives. That quality was anfiexed to an eſtate tail, which was 
barred ; for without diſpute the grant of the reverſion paſſed for 
the year, and during that time the fine is levied. 

The neareſt caſe that I know of is a caſe in Hardy. 409, the Earl 
of Cheſterfield's caſe, Upon a ſpecial verdict it appeared, that the 
King made a gift in tail, reſerving the reverſion to himſelf ; 

and afterwards gave leave to the tenant in tail to ſuffer a 
common recovery; and in order to that, — the reverſion out 
of himſelf, and lodged it in others, to have it reconveyed to 
Him again afterwards, which is done aecordingly : It was ad- 
judged, that the tenant in tall or his heirs may bar this eſtate 
tail, and that this is not within the ſtat. 34 H. 8. which re- 
ſtrains from aliening; becauſe the reverſion was once ſevered 
from the crown. And the ſtatute is intended to teſtrain, only where 
the reverſion continues in the ſame plight that it was in at firſt, 
without any alteration, 4 BY | 

And agreeable to this, is Gardiner's caſe, 14 Car. 2. that was 
cited in the caſe of the E. of Derby. It is mentioned in T' Raym. 
350. King Henty 8 gave lands to Mich. S and his wife, 
and the heirs of their bodies; the lands deſcend to iſſue in tail, 
who petitions the Queen to gtant the reverſion to ſome per- 
ſons in fee, to the intent that he may make a leaſe for 99 years, 

y way of mortgage; and enters into a recognizance to the Queen, 
that nothing ſhall be done, whilſt the reverſion is but of the crown, 
prejudicial do the Queen. The Queen conveys the reverſion to 
d. Burley and Sir Walter Mildmay, in fee. Tho. Stanhope makes a 
leaſe, and then ſuffers a recovery. The truſtees reconvey to the 
Queen. And it was reſolved, 1. That it was a good gtant; 2. 
That Tho. Stunbope was not reſtrained from aliening. 
The recomweyànce in that caſe did not invalidate the leaſe for 
years ; and if there had been a reconveyance, in our caſe, it wou 
not have'preſerved the eſtate tail from being barred. . 

Anſ, The And to the ſame purpoſe is the caſe of Garaner and Bum- 

whole rever- Bridge, which is eited in the E. of D. 's cafe, 2 J. 251. and is 


beer, prodably the far caſe with tbe Taft, Tor dier, to enable on 
Cat re- *donee to make a long leaſe by fine, granted his reverſion, and 


m— the fine reſumed it; it was reſolved that this leaſe was 
protect K ugalnſt the ive: And this 'oaſe Joſt. Jones, who takes notice of 
right only to it, agreed, tho he Was of opinion for the E. of Derby in chat 


ail pete on -caſe ; But he makes a difference between that caſe and the E. of 


it. 'D."s, becauſe in the E. of D.'s the reverſion was never out ef the 
8 Co. Ld. | crow N. |; 3 | 
Stafford's | | 

caſe. | | : * 
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Now, in our caſe, the reverſion was out of the crown, at the 
time of the fine levied; and upon that there was a new eſtate 
tail created, The eſtate tail, that was created by the uſes of 
that fine, was not of the gift of the crown ; but, according to 
the expreſs words of the patent, muſt be by the E. of D. for it 
is that be or the Ld. Strange ſhould convey and aſſure the rent charge ; 
and that could not be done without barring the eſtate tail, He has 
accordingly aſſured the rent charge by the fine; and has there- 
by barred the eſtate tail, The uſes of that fine are a new eſtate 
tail, not of the gift of the crown; and that eſtate tail was 
barrable. 

If ſo, the next queſtion will be, Whether, admitting the 
eſtate tail was barrable by the late E. of Derby, the common 
recovery, ſuffered by him, be ſufficient to bar the eſtate tail? 

As to the recovery, it is objected, that in the deeds, to make 
tenants to the præcipe, there were ſpaces or blanks left, in order 
to inſert the names of other tenants; and that the filling up of 
thoſe blanks has vitiated theſe deeds, ſo that the recovery is de- 
ficient for want of tenants to the præcipe. The right ſtating of 
this part, as to the time, will go a great way to anſwer the 
objection. | 

It is found that the deeds, to make tenants to the præcipe, were 
ſealed the 3oth of Auguſt. That the writ of entry was return- 
able on Weaneſday the zd of September, which was the firſt day of 
the aſſizes; and then the judgment was had. That the filling 
up of thoſe blanks, which is objected, was not till the Friday 
following, which was the third day of the aſſizes. 


By theſe circumſtances it appears plainly, that there was a 


tenant to the precipe of all that we contend for, and the 
deeds. remained good till Friday in the aſſize week: And if fo, 
the judgment being given the firſt day of the afſizes, there was 
then without diſpute a good tenant to the præcipe. When the 
judgment is once given, the tenants to the precipe are of no fur- 
ther .uſe : And therefore it is, that in common experience, a te- 
nant for life, in order to make a common recovery good, ſurren- 
ders the eſtate upon condition to do a future act, at any ſhort time 
after. the recovery; which is very ſafe, becauſe it ſuffices that 
there was a tenant to the prœcipe at the time of the recovery. 

Nay, if the writ of entry be rightly brought, againſt one who 
is tenant of the freehold, tho be alien pending the writ, the re- 
covery is good. | 

But here, in our caſe, the alteration of the deed could not 
take the frechold out of them, in whom it was well veſted 
before. 

And therefore there is a great difference between the razure 
or interlincation of a bond, and of a deed of leaſe; for in the caſe 
of the bond, the ſpecialty is the eſſence of the debt; but in the 
caſe of the leaſe, the eſtate may have it's eſſence without * 

* | or 
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ſor a man may plead 25 t, without mentioning a deed. And 
that difference is taken in the caſe of Miller and Manwaring. 
1 Cro. 397. Jo. 352. 2 Ko. Ar. 29. pl. 6. And there a caſe 
is cited to prove. that razure of a deed of feoffment does not 
avoid the eltate, And the ſtat. of frauds does not alter the 
caſe. 

In Mo. 35. 36. pl. 116. A leaſe was raid, and one of 
the parcels put out. of the deed; therefore it was held void for 
the whole as a i deed, but (by Dyer)! it may ill be pleaded as a laſs 

A 

4 The ſpaces in this caſe were left, to inſert the names of er 
tenants ; and therefore, tho' we ſhould admit that it were void 
as to thoſe particulars, none of which are now in diſpute, yet it 
is. good for the reſt. 2 Lev. 35. Zeucb and Clay's caſe; A. and 
B. ſeal a bond to C. and then D's name is interlined ; That does 
not vitiate 2 bond as t 4. and B. And to the lame purpoſe i is 
Mo. pl. 7 

85 we 40 not think it concerns us, whether i it now be a Jeed 
or no. It ſuffices that it was one at the time of the recovery. 

As to N Park, that we hope will paſs by the name of the 
manor of Lathom. The objection is, that, by the ſettlement of 
29 Car. 2. it is found to be conveyed for life, Fc. On the other 
hand, it is expreſsly found, that at the time of the ſettlement, 
29 Car. 2. it was parcel of the manor of Lathom; and has ever 
ſince been reputed parcel, Now in caſe of a conveyance, lands, 


that are not in ſtriftneſs part of the manor, may paſs by the 


name of the manor, if they are > reputed parcel. And ſo is 
Sir Moyle Finch's caſe. 6 Rep. 66, 7 

And there is no difference, 14 it is a recovery and where 
it is a bargain and fale; nor any difference between a real 
and reputed manof, or between lands Hing and others reputed to 


be parcels. 1 Lev. 27 Thynne and Thynne's caſe.” Same caſe, 


1 Ventr. 51. 1 Sid. 72 And that the reverſion is parcel of the 
mafot. Lit. 590. 1 Inft. 324. 325. and the ſeveral books there 
cited in the margin. 18 /. pl. 2, Gc. 2 Roll. Abr. P. 3. 
Bro. Tit. Manor 3. wo 

The difference is, where the whole manor is granted, except= 
ing e one acre, and Where one acre is granted out of the whole 
manor; in the one caſe, the part excepted cannot be a part of 
the manor, that is in reverſion ; but in the other, the reverfion 
of that one acre may 5 a uy of the manor, which ſtill remains 
in pofſeffion. 6 Rep. 5 | wo 

"As to Newburgh, that is d to be in- Lithim aforeſaid ; and 
that is ſufficient ground for a reputation, that it was parcel of 
the manor. * 

There are likewiſe 2000 acres in Lathom, compriſed ig the 


recovery and the deeds, to make tenants to the precipe, com- 


priſe all lands in the tenure of the E. of Derby.” | | 
| The 
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The laſt queſtion is, to what uſes the manor of Ormeſtirk, and 
the tithes of Da/ton, ſhall be? 

As to the tithes of Dalton, it was found, that Edward 
Earl of Derby was ſeiſed in fee of theſe tithes, and ſettled 
them to the uſe of himſelf for life; remainder to his eldeſt ſon 
Henry for gg years, if he ſo long lived; remainder to the firſt ſon 
of Henry, and the heirs males of his body ; remainder, in like 
manner, to his ſecond fon. That Henry had iſſue, Ferdinands and 
William. That Edward E. of Derby died ſeiſed; and thereby 
Ferdinando became ſeiſed in tail male, and died without iſſue male; 
and thereby William E. of Derby became ſeiſed in tail male. 

As to the manor of Ormeſkirk, it was found, that K. James's being 
ſeiſed in fee of the manor of Orme-ſtirk, granted it by letters pa- 
tent, in conſideration of 480/. 25. 3 d. to //i/liam E. of Derby and 
Elizabeth his wife, and the heirs males of the body of William E. of 
Derby. And under this entail, both the manor of Ormeſtirł and 
tithes of Dalton, deſcended to Milliam Geo. Richard, the laſt E. of 
Derby. 

"4g that there ſeems to be no diſpute, but that Milliam Geo. 
Richard was tenant in tail, at the time of the ſettlement. 29 
Car. 2; and therefore the queſtion will be, to what uſes the fine 
levied 29 Car. 2. will enure. | 

The words are, To the uſe of ſuch perſan and perſons, and for 
ſuch eſtate and eſtates, and with ſuch authorities powers and 
qualifications, and with ſuch remainder and remainders, as in and 


by one act of parliament, Cc. are limited and exprefied ; and in 


ſuch ſort and manner as the ſame ſhould have gone, if this pre- 
ſent ſettlement had never been had or made.“ 


Now it happened that there were no limitations at all in the 


act, concerning theſe parcels ; and therefore it ought to be to 


the uſe of the conuſor and his heirs, for it is in effect the ſame 
caſe as if no uſes at all had been declared. Indeed it is found 
that other manors were limited to the E. of D. and the heirs of 
his body ; and if that ſhall be intended to be the limitation, the 
title is with us, as heirs of the body of the late E. of Derby. 

It appears plainly that it was ſuppoſed, by thoſe who drew the 
deed, that there were uſes, concerning thole parcels in the act of 
parliament ;\ and therefore, there being none, it ought to be as 
if no uſe at all had been declared. And the words which follow, 
vi. As the ſame ſhould have gone, if this preſent ſettlement bad 
not been bad or made are but accumulative words, to ſhew that 
the intent was, that it ſhould go according to the act. For ad- 
mitting thoſe latter words ſtood fingly by themſelves, they will 
not be complete-ſenſe ; and the former words To the uſe of ſuch 
„ per/on and perſons, and for ſuch eſtate, &c.“ will not alter the 
caſe ; for if that preſent ſettlement, which was the leaſe and re- 
leaſe, had not been made, the fine, which was ſubſequent, would 
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have ſtood without any uſes declared: and conſequently will 
enure to the conuſor and his heirs. 

As to the name of Ormeſtirk cum Augbten, that will be very ſuf- 
ficient to paſs the manor of Ormeſtirꝶ. 

1 Co. 46. There were two manors, Ryton and Conder, and 
K. H. 7. grants Manerium de Ryton and Conder ; it was held in 
the cate of the King the grant was void : But in caſe of a common 


| perſon (the book ſays) without doubt it would have been good. If 


fo, there is very little difference between that caſe and this; for 
here is Man-rium de Ormeſerrk cum Aughton : if it had been Mane- 
rium de Ormeſtir and Aughton, the manor of Ormeſtrk would have 
paſſed, according to the authority cited; and there is very little 
difference between Orm:ſtirk and Aughton, and Ormeſe:rk cum 
Aughton. 

But there is another caſe cited in that caſe of Allonwod's, 
which comes nearer this caſe. Queen Elizabeth granted lum 
Manerium de Milberne cum Sopperton in Com. Lincoln» That in 
the caſe of the Queen was not good ; and yet without queſtion 
(ſays my Ld. Coke) it would have been fufficient 1 in caſe of a com- 
mon perſon, 

Hob. 123. In Pitts and Fames's caſe, where he commends the 
ingenuity and ſubtilty of Judges, who employ nicety in help- 
ing the intent of the parties; and for that purpoſe to mould the 
ſmall diſorders of the name, to make good the contract. 

In this caſe the grant will be void, if it has not this conſtrue- 
tion ; for nothing at all will paſs, becauſe it is found that there 


is no ſuch manor as O mi cum Aughton. 


Upon the whole matter, As to the manor of Lathom, We hum- 
bly hope, that there was originally no foundation, for that manor 
to be within the meaning of 34 H. 8. If it were, yet the 
grant of the reverſion, out of the crown, has taken away that 
quality which the ſtatute gives; and conſequently, when the eſtate 
tail was once well barred, the new eſtate was capable of being bar- 
red again. And if fo, the recovery has done that effectually, and 
comprehends the whole manor of Latbom. | 

And having drawn ſome ſhort conclutions, from the other two 
points, he concluded. 

The caſe being argued, Ld. Ch. Bar. Ward was of opinion with 
the defendants, as to the manor of Lathom, &c. on the ſtatute 


34 H. 8. Which reſtrains tenant in tail, of the gift of the crown, 


trom alieniog ; againtt the opinion of the other three Barons, 
who held the intail in this caſe to be a fraudulent conveyance, not 
within the meaning of the ſtatute. The cafe on the ſtatute of 
mortmain was Cited, as it appears in Farmer's caſe, 3 Co. 78. 


6. and more largely in the caſe of Magdalen College, 11 Co. 
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As to filling up the blanks after the firſt day of the aſſizes, they 
all agreed, that being by conſent of the parties, though the word 
inſerted might be void, it could not avoid the deeds, as to what 
was contained in them at the time of the ſealing : And beſides, 
. the deeds had then done their office, and made a good tenant to 
the præcipe for the manor of Latbem, and what was compriſed in 
the deeds the firſt day of the aſſizes. | k 
As to Newburgh and Newpark, Bar. Price cited the cafe in For other au- | 
1 Inſt. 324. that if a leaſe for life was made, the reverſion re- GR 8 | 
mains parcel of the manor ; which was not denied by any of the 1 ons, Kc. 
Barons, and ſeemed to be agreed by all. But they diſtinguiſhed 
this caſe; as being by deed and fine, and held it therefore a diſ- 
continuance and a temporary ſeverance, during the life of Doro- 
thea Helena counteſs dowager of Derby ; and therefore the re- 
covery was void as to theſe, for want of a good tenant to the 
recipe. | 
And judgment was given accordingly, 


Trin. Term, 1707. 


6 Annæ Reginæ in B. R. 


8 a ih. 1 — 


| Hudſon ver/ws Jones. 


N replevin for taking a bag and 270 ounces of gold, 25 Funii 9 _ 
1706; the defendant makes conuſance, as bailiff of Henry — 
Cornwall Eſq; William Biſſell and William Ball, for that the ed. Hob. 72. 

locus in quo is a meſſuage in Lombard. ſtreet, London, whereof 
Edward Bakewell Eſq; 27th of December 1678, was ſeiſed in 
fee; and being ſo ſeiſed, by indenture of leaſe and releaſe of the 
27th and 28th of December 1678, conveyed it to truſtees and 
their heirs, to the uſe of himſelf for life, remainder to the uſe of N 

his ſon Jobn Bakewell, with divers remainders over. That, 1 
November 1684, the ſaid E. B. died ſeiſed, and F. B. entred as 
in his remainder, and was ſeiſed; and being ſo ſeiſed, 22d of 
November 1684, made a leaſe to the ſplaintiff Hudſon and to Sir 
John Parſons, of the ſaid meſſuage, for 21 years from Midſum- 
mer 1080, rendring 240/. yearly rent at the four uſual 1 8 

at 
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That the plaintiff and Sir en Parſons entred, and were poſ- 


ſeſſed; and being ſo, and the ſaid J. Bakewell being ſeiſed of the 
reverſion for his life, the ſaid F. Bakewell, by indenture of the 
24th of March 1689, in cenſideration of 1000/., bargained and 
ſold the reverſion to the ſaid H. C. W. B. and V. B.; babendum 
for 99 years, if the ſaid J. B. fo long lived; by virtue whereof 
they were poſſeſſed of the reverſion, and afterwards, viz. 1 Sep- 
tember 1701. M. Bifſcll died; and for 1080/. of the rent afore- 
ſaid, for four years and an half ending at Midſummer, 1706, the 
defendant makes conuſance. 

The plaintiff in bar to this conuſance pleads, that after the 
grant of the reverſion to H. C. W. B. and W. B. viz. 25 Marti 
1690, being the very next day, the ſaid H. C. V. B. and V. B. 
by indenture made between them of the one part, and the ſaid 
FJobn Bakewell of the other part, c:ncefſerunt prefato Jobanni Bake- 
well rever fionem meſſuagii prœdicti in quo, Sc. cum pertinenti- 


bus; babe ndum from the day of the date of the ſaid indenture for 


98 years, if the ſaid J. B. lived ſo long; ad quam quidem conc: ffionem 
præuidtli Jobannes Parſons et hogerus Hudſons adtunc et ibidem at- 
tornaver unt: By virtue whereof the ſaid Fobn Bukeweii was poſlel- 
ſed of the reverlion for 98 years, if he lived ſo long; and that the 
ſaid John Bakewell and his aſſigns were thereof poſſeſſed, from 
the day of the date of the ſaid indenture laſt mentioned, to the 
time of the taking, zecnon frædlicto tempore quo, & 

The defendant replies to this plea, that preard: H C. M. B. 
et W. B. non conceſſcrunt pr. fato J. B. rev rfiom:m meſſuagit prœæ- 
diet in quo, &c. mods et fermd prediftus querens jupertus inburrd 
ad cognitionem præd ctam piacitarrdo allegavit; Et de hoc port ſe 

per patriam: And upon this iſſue was joined. 

At the fitting after Eafter term 1707, this iſſue was tried at 
Guildhall before Holt Ch. J. And at the trial the plaintiff, to 
prove his iſſue, produced only the anſwer of Cornwall to a bill in 
chancery, to which the plaintiff was no party; and in that anſwer 
Cornwall confeſſed that the conveyance by F. B. to him, V. B and 
V. B. was in truſt tor H. C. only, and was made with intent to 


ſecure a rent-charge of 140. per annum; and thereupon the ſaid 


H. C. W. B. and i. B. by indenture of the 25th of March 1650, 
did redemiſe, &c. rendring 140/. per annum. OE 
It was not pretended at the trial, but that this anſwer was good 
evidence, that there was ſuch an-indenture as he mentioned: But 
it was objected, that though there was ſuch an indenture, yet there 
being no attornment to it, that indenture was no grant; but was 
void, ſo as to operate as a grant, without attornment: and that 
upon this iſſue of non conceſſerunt modo et forma, they might ſhew 
any thing that makes the grant void and ineffectual. | 
The Ch. J. was of opinion, that ſince the plantiff had expreſs- 
ly alledged an attornment to the grant, the defendant might have 
traverſed it, if he had thought fit: but having joined iſſue, 
| 29 | | only 


— 
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only on the grant, the plaintiff had ſufficiently proved his iſſue; 
for it is a grant, tho' not made effectual by attornment, and the 
grantors had done all they could do to. make it a grant. 

This he ſaid was his opinion at that time; but he offered to 
the defendant's counſel to fave the point : Whereupon a verdict 
was given for the plaintiff, and a rule made that a caſe” ſhould 
be made of it for the Ch. Juſt. opinion. And, being attended 
at his chambers upon that point, he continued of the ſame 
opinion; and ſaid that, in pleading ſuch a grant, attornment 

| was neceſſary to be pleaded, for which he cited Co. Ent. 7or. 
where a traverſe is taken upon the attornment only: And if it 
were included in non conce//it, it could be to no purpole to plead 
3 | | 
But he ſtil offered the defendant's counſel, that if they 


were not ſatisfied with his opinion, they might move the court, 


which they accordingly did in Trin. term following. | 

For the defendant it was. ſaid, that though there was an in- 
denture, purporting to be a grant, yet the reverſion was never 
granted; becauſe there was no attornment: And the iſſue is 
upon conceffit modo et forme, which takes in and includes the effect 


and operation of that grant. And that attornment is neceſſaty; 


they cited 1 Inft. 55 1. 567. Perk. 114. : 

That the definition of a grant by my Ld. Coke, (1 Inf. 172.) 
is a conveyance of a thing that lies in grant; and a conveyance 
it cannot be, in this caſe, without attornment. 

In other caſes, the iſſue of non conceſſit includes the effect of 
the grant, as in Eden's cafe, 6 Co. 15. where the iſſue was Regina 
non conceſſit per literas patentes, and there the letters patent are 

admitted; But the iſſue is (as that boek expreſsly ſays) upon the 
effect of the grant, as that the Queen has nothing in the land, 


and that nothing paſſed. And to the ſame purpoſe was cited 
4 Co. 71. And Hob. (156.) ſays, that they are no grants which 


have no force; and therefore againſt the King's grant you may 
plead non conceffit, if it were not his to grant; and where the 
party had nothing to demiſe, non dinnfit. | 

If. the attornment in this caſe had not been alledged, it would 
Save been helped after verdict: And fo is Raym. 487. Hitchins 
and Stepbens's caſe. 2 Ja. 247.. 2 Ro. Rep. 469. 

In the caſe of a feoffment of a manor, the ſervices do not paſs 
without an attorament ; and yet there it is not neceſſary to ew 
And Lift. F. 567. ſays that in-caſe of a grant of a reyerfion, 


ex poctant upon an eſtate for years, the attornment comes in lien 


of the livery, in caſe there were no eſtate for years. | 

And for an authority in point they velled on a caſe put in 
Dy. 31. where by the opinion of Fitz. and Knigbtley againit Sbel- 
dey it is held, that where a grant is pleaded, in- caſe there were no 
attornment, che party may either lay 8 grantg pas, or 8 
$643 . 4 © er 
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latter end of Trinity term 1707, they all delivered their opinions, 


per le fait; and ſo are the opinions of Broke and ſome other Judges, 
in 14 H. 8. 21. | 

E contra, it was ſaid, by Mr. Lutwych of counſel for the plain- 
tiff, that this was a ſpecial iſſue, and nothing ought to be com- 
prehended in it but what is neceſſarily implied. The grant and 
the attornment are diſtin& things, and to be done by different 

rſons; and in this caſe they are diſtinctly alledged, and the party 
bs taken iſſue upon one, and therefore the plaintiff ought to 
come prepared only to prove that one fact. 

It was laid down, as a certain rule in pleading, that in caſe of 
a grant of a reverſion, attornment was neceſſary to be pleaded, 
and was conſtantly fo pleaded ; and ſo are the precedents, Indeed 
there are ſome caſes where the want of it after a verdict may be 
helped; as 3 Co. 259. Gurney v. Clere. 3 Keb. 198, 9. but thoſe 
caſes make a difference between a verdict and a demurrer : And 
that iſſue has been taken, appears by Co. Ent. 701. Hern. 632. 
And it is no argument that becauſe the verdict helps it, there- 
fore it ſhall be intended to be proved at the trial, or implied 
in the iſſue: As in the caſe 1 Sand. 266. want of averment, that 
the cattle were /zvant and couchant, is helped after verdict, where 
the iſſue was upon the preſcription for common; and yet upon 
that iſſue it could never be ſuppoſed to be proved. 

But the true reaſon why it is helped is, becauſe the party does 


not demur; but takes iſſue upon another matter. 


As to the inſtance of a feoffment of a manor, though the ſer- 
vices in that caſe do not paſs without attornment, yet attornment 


in that caſe is never pleaded ; for there can be no feoffment of a 


manor, without attornment, whereby the ſervices paſs. 
In this caſe, there is an attornment expreſsly alledged, and the 
defendant might have traverſed it. Ir | | 
And there is no inconſiſtency in it, but that it may be a 
without-attornment ; for if making the deed be not the grant, 
the grantor does nothing, nor can do any thing, to make it ſo: 
And therefore it; differs from the caſe in Hob. where the party 
had nothing in the thing; but here this grant is able of 
g the eſtate, any time during the lives of the parties. 
And, beſides, the very pleading of the attornment ſhews it to be 


a grant before attornment, for it is Ad quam quidem conceſſionem 


attornavit. | | Fu 

And as a further authority, that it was a grant even before at- 
tornment, the caſe put in Perkins, tit. Condition, 141. F. 729. 
and 730. was cited; that if a leaſe for years was made with con- 
ditian, that if the leſſor grants the reverſion during the term, the 
leſſees ſhould have the fee: Tho the reverſion is not in the grantee 
before attornment, yet the leſſor (ſays the book) has granted it; 
and againſt that he cannot plead ne grante pas per le fait. 

The court took time to conſider. of this matter; and at the 


3 that 


— 1 —— — 8 _ 


Supplement. 324 


that the plaintiff, upon this iſſue, need not prove any attornment, 
| becauſe it was not within the iſſue. 

Holt Ch. J. It is certain that in pleading a grant of a reverſion, 
an attornment is abſolutely neceſſary to be pleaded. Indeed it has 
been a queſtion, whether a place is neceſſary to be alledged, where 
the attornment was; becauſe where no place is alledged, it ſhall 
be intended to be done upon the land: But whether a place be 
neceſſary or not, a place muſt be alledged. Raft. Ent. 575, 6. 

As to the caſe of a feoffment of a manor, attornment of the 
tenants need not be alledged; 2 Co. 636. Smith v. Melfer, 
altho' Nelv. 135. be otherwile. 


As to the iſſue in this caſe, it is a ſpecial iſſue, and therefore Butſee io Lit. 


does not include the attornment. And as for what was ſaid, of a 383 
verdict helping the want of averment of attornment, It is true Richardſon 
that a verdict, upon the general iſſue of nil debet in debt for rent, mh _ 
will help it; and ſo was the ſaid caſe of Hitchins and Stephens in ee, 
Raym. But where it is upon a ſpecial iſſue, I know no caſe where the want of 
it is ſaid to be helped, but that of Gurney and Clere, 2 Cro. 259, 4ging .- 
there a grant was pleaded without attornment, and iſſue upon nan not a ſuffici- 
conceſſit, and found quod non cunceſſit, and therefore in that caſe it ent exception 
was not neceſſary whether there was attornment or not; for there — 
was not ſo much as any grant. Therefore I don't take that to be 
an authority, that in caſe a verdict find quad conceſit, it will help 
the want of alledging attornment. 4 5 

But however here an attornment is alledged, and the party 
might have traverſed it; but he has not, but taken iſſue upon the 
conceſit. | 

— I conceive this iſſue is very well found for the plaintiff, 
That ſhort caſe in Dy. where this caſe in queſtion was put, ſeems 
to be a ſudden opinion: And ſo likewiſe, thoſe opinions in 21 
H. 8. are but cbiter. | | 

The reaſon I go upon is, that this is a ſpecral iſſue, diſtinct 
from the attornment : The grant of a reverſion does not imply 
an attornment, and therefore it muſt of neceſſity be alledged, 
There is a caſe in 2 R. 3. where the court held the party to 
alledge a place, where the attornment was; but certainly it is 
good without alledging a place, for it ſhall be intended to be 
done - hs the land. 29 H. 6. 32. 5 H. 7. 24. 10 H. 7. 16. 

28. 
221 caſe of a feoffment of a manor differs. A manor is an 
entire thing, and muſt be pleaded as an entire conveyance. It 
is true the ſervices do not paſs without attornment, but when at- 
tornment is had, it relates to the livery ; otherwiſe the manor 
would be deſtroyed. 3 Co. Butler and Baker's caſe. Fitz. At- 
tornment 20. That er attornment the ſervices paſs from the 
time of the feoffment. | | 

As to the objection, that the defendant may ſhew any thing 


wpon non conceſſit, that will make the grant void, I anſwer, that 


- 
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tho' it is void in its effect, yet it is the grant of the party. It 
is like the caſe of an infant. Where a deed is delivered by an 
infant with his own hand, he can't ſay nor conceſſit, becauſe it is 
his deed, tho' 'tis avoidable. And beſides, there are two diſ- 
tinct things alledged, the grant and the attornment, and iff 
-only upon one, 5 
As to the caſe that was cited out of Perkins, it ſeems to be 
law; for though there is no attornment, yet it is a grant #/ quel, 
and will make the fee accrue by breach of the condition. 

Powis and Gould were of the ſame opinion; becauſe the grant 
and the attornment were diſtin, and iſſue taken only upon one 
of them. That which. made Juſt. Pow!is doubt was, whether 
modo et forma did not take in matter of attornment ; but he cited 

Dy. 116. that it ought not. Wirth | . 

Holt Ch. J. As to what was ſaid, that in caſe a man has no- 
thing in the land, he may plead non dinzft ; in ſome cafes he may 
plead that, and in ſome cafes not. | 

In debt for rent non dimiſit is a fort of general iſſue, and there- 
fore in that caſe he may plead it; but if it were alledged in a bar, 
that the plaintiff was ſeiſed in fee and made a leaſe, and the 
plaintiff replied gucd non dimiſit, and iſſue were joined thereon, | 
he could not give in evidence that he had no eſtate in the land; 
this being. a ſpecial iſſue. 


1 And judgment in the principal caſe was given for the plaintiff. 


N. B. This caſe happened before the ſtatute of 4 & 5 Anz. 

c. 16. for the amendment of the law, which by ſaperſed- 

ing the neceſhty, aboliſhes the doctrine, of attornments. 

The queſtion therefore could not have arifen ſince the ſta- 

tute but the doctrine may ſerve to elucidate the princi- 
ples of pleading. 8 | | 


Alexander George ver/us Thomas Vealey, Bart. 

Rig on Emer, in B. ? | 
Iuatratur Trinitatis octavo Anne reginæ, rotulo 446. 

Formedon in | AN NA Dei gratia magne Britanniz, Franciæ, et Hiberniz, 


diſcender.. 4 . 899 | 
8 e regina, * adei defenſor: Prædilecto et fideli conſiliario noſtro 


breve berrer, Ricardo Pyne militi, capitali juſticiario noſtro ad placita coram 
le 16:5 in nobis in Hibernid tenendum aſſignato, ſalutem : 7 in recordo et 


7 


de reigne in 


Hiberni ad proceſſu, ac etiam in redditione judicii lueld gue fuit in curid do- 


reverſu un nn! Illielmi tertii nuper regis Angliæ, Ce. coram Ricardo Cox 


d. done ee a en n „ Sy 4 * 
Ju le com. Pte er ſorts ſuis, tunc juſticiarirs ipfus nuper regis de banco in 


3 mes- Hibernid, per breve ejus de forma donationis en le deſcender, 


8 2 inter Alexandtum George petentem et Thomam Veaſey barg- 


Scient. nettum tenentem, de uno meſſuagio et uno gardino cum per- 


2 | | | tinentibus 


— 
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tinentibus ſcituat' jacent' et exiſtent” in villa villato five hamleto 
de Mary burrogh in comitatu reginæ, et ſeptuagintis et duabus 
acris terre arabilis, octo acris paſturæ, ſeptendecim acris boſci et 
ſubboſci, et ſeptendecim acris moræ aquoſæ, cum pertinentibus, 
in ville villato five hamleto de Tower, alias Togher, et campis 
ejuſdem, eum pertinentibus, in comitatu prædicto; que qui- 
dem recordum et proceſſus, cauſa erroris intervenientis, coram 
nobis in Hiberniâ venire fecimus, et judicium inde reverſatum 
eſt, ut dicitur, error intervenit manifeſtus, ad grave damnum 
ipſius Alexandri, ſicut ex querela ſua accepimus: Nos error, ſi 
quis fyit, modo debito corrigi, et partibus prædictis plenam et 
celerem juſticiam fieri, volentes in hac parte, vobis mandamus 
quod ſi judicium jade redditum et reverſatum fit, tune recordum 
et proceſſum predia', cum omnibus ea tangentibus, nobis ſub 
ſigillo veſtro diſtincte et aperte mittatis, et hoc breve; Ita quod 
ea habeamus in octabis purificationis beatæ Mariæ, ubicunque 
tune fuerimus in Anglia, ut inſpectis recordo et proceſſu præ- 
dict' ulterius inde pro errore illo corrigendo fieri faciemus, quod 
de jure fuerit faciendum. Et ſcire facito præfato Thomæ quod 
tunc fit ibi ad procedendum in loquela prædictà, et ad faciendum 
et recipiendum quad curia noſtra conſideret in præmiſſis. Teſte 
meipſo apud Weſtmonaſterium duodecimo die Januarii, anno 


regni noſtri ſeptimo. 
| Allocatur Woodward, 
R. Pyne. 


Recordum et proceſſum loquelæ, unde infra fit mentio, cum Retorne de 
omnibus ea tangentibus, coram domina regina, ubicunque, &c. ad breve d error. 
diem et locum infracontent' mitto, in quodam recordo huic 
brevi annexo ; et ſcire feci infra nominato Thomæ quod tunc 
ſit ibi ad procedendum in loquela prædicta, prout interius mihi 


præcipitur. ; Sic reſpondeo, 
R. Pyne. 


PI AcirA coram domina regina apud the King's courts, de Placite. 
termino ſancti Oo anno regni dominæ noſtre Anne, Dei 
gratia magne Britanniz, Franciæ, et Hiberniæ reginæ, fidei de- 
tenſoris, &c, ſexto. Teſte Ricardo Pyne milite. 


Savage. 


Domina regina mandavit dilecto et fideli ſuo Roberto Doyne Breve de er. 
- armigero, breve ſuum clauſum in hec verbs; ſs. Anna Dei gra- 3 
ti2 magne Britanniæ, Franciz, et Hiberniæ regina, fidei defenſor, Hibernia. 
&c. Dilecto et fideli noſtro Roberto Doyne armigero, ſalutem: 
Quia in recordo et proceſſu, ac etiam in redditione judicii, lo- 
quelũ que fuit in curiũ domini Willielmi tertji, nuper regis An- 
4 D gliæ, 


| 
| 
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Netorne de 


Flacita. 


gliæ Scotiæ Franciæ et Hiberniz, coram dilecto et fidele noſtro 
Roberto Cox milite, nuper capitali juſticiario dicti nuper regis 
de communi banco regni ſui Hiberniæ, et ſociis ſuis juſticiariis 
de communi banco prædicto, per breve de forma donationis en 
le diſcender, inter Alexandrum George petentem et Thomam 
Veaſey barronettum, tenentem, de uno meſſuagio et uno gardino 
cum pertinentibus, ſcituat' jacent' et exiſtent” in villa villato 
five hamleto de Maryburrogh in comitatu reginæ, et ſeptua- 
gintis duabus acris terre arabilis, octo acris paſturz, ſeptendecim 


actis boſci et ſubboſci, et ſeptendecim acris moræ aquoſæ, cum 


pertinentibus, in villa viliato five hamleto de Tower, alias 
'Togher, et campis ejuſdem, cum pertinentibus, in comitatu 
prædicto, ut dicitur, error intervenit manifeſtus, ad grave dam- 
num ipſius Alexandri George, ficut ex querela ſua accepimus : 
Nos error, fi quis fuit, modo debito corrigi, et eidem Alexandro 
George, plenam et celerem juſticiam fieri, volentes in hac parte, 
vobis mandamus, quod ſi judicium inde redditum fit, tunc re- 
cordum et proceſſum loquelz prædictæ, cum omnibus ea tan- 
gentibus, nobis ſub ſigillo veſtro diſtincte et aperte mittatis, et 
hoc breve; Ita quod ea habeamus coram nobis a die Sanctæ Tri- 
nitatis, in tres ſeptimanas, ubicunque tunc fuerimus in Hibernia, 
ut inſpectis recordo et proceſſu predic:, ulterius inde pro errore 
illo corrigendo fieri faciemus, quod. de jure-et ſecundum, 

et conſuetudinem regni noſtti Hiberniæ fuerit faciendum. Teſ- 
tibus reverendo- in Chriſto patre, ac conſiliario noſtro, Nar- 
ciſſo archiepiſcopo n 28% Fi primato et metropolitano totius 
Hiberniz, et prædilecto et fidele confiliario noſtro Ricardo Cox, 
milite et barronetto, cancellario noſtro Hiberniz, Juſticiariis et 
generalibus gubernatoribus noſtris regni noſtri Hiberniz, apud 
the King's courts, viceſimo tertio die Junii, anno regni noſtri 
ſexto, Carr. Examinatur per Carr. 


Allocatur Roberto Doyne. 


Virtute iſtius brevis mihi directi, recordum et proceſſum lo- 
quelz, unde infra fit mentio, cum omnibus ea tangentibus, ſere- 
nifime dominz reginz humillime mitto, prout iſtud breve in 


Je exigit et requirit. A 8 Robertus Doyne. 


prAcirA apud the King's courts, coram Ricardo Cox milite 
et ſoęiis ſuis juſticiariis dominæ Annæ, Dei gratia Angliz 


Scotiæ Franciæ et Hiberniæ reginz, fidei defenſoris, &c. de 


banco ſuo regni ſui Hiberniæ, de termino Paſchæ, anno regni 


ſui ſecundi, rotulo 67, A e ITE I c ed We 


AL 14s prout patet termino ſancti Michaelis, anno. regni do- 
minz Anne, nunc reginæ Angliz &c. primo, rotulo 106. con- 
- Kinetur fic ; Alias prout patet termino Paſchæ, anno regni do- 
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minæ Anne, nunc reginæ Angliz, &c. primo, rotulo 74. con- 
tinetur fic: Alias prout patet termino ſancti Michaelis, anno 
regni domini Gulielmi tertii, nuper regis Angliæ, &c. decimo 
tertio, rotulo 107. continetur fic : Comitatus reginæ ſs. Alex- 
andrus George per Robertum Poole attornatum ſuum petit verſus 
Thomam Veaſey barronettum, unum meſſuagium et unum gar- 
dinum, cum pertinentibus, ſcituat' jacent' et exiſtent” in villa 
villato five hamleto de Maryburrogh, in comitatu prædicto, et 
72 acras terræ arabilis, 8 acras paſturz, 17 acras boſci et ſubboſci, 
et 17 acras moræ aquoſæ, in villa villato five hamleto de Tower 
alias Togher et campis ejuſdem, cum pertinentibus, in comitatu 
ptædicto: quæ domina Elizabeth, nuper regina Angliæ Franciæ 
et Hiberniæ, dedit Roberto George, et hæredibus maſculinis 

de corpore ſuo legitime 


Robert George procreandis ; quæque, 
[Pane * tail poſt mortem prædicti 


Roberti George; et Jo- 
ſhuæ George, filii et 
hæredis ejuſdem Ro- 
berti George; et Tho- 
mz George, filii et hz- 


— * ” 
o 
- * 


et Roberti George, filii 


RD Roberti ſecundi filii 
| Roberti George ſe- 

R nioris, conſanguinei et 

Thomas and| Robert George.| | hzredis ejuſdem Tho- 
Car 4 mæ George, qui qui- 


dem Thomas George 
— i obiit ſine hzrede de 

dis ejuſdem Roberti 

| George, filii et hzredis 

Ig che prædicti Roberti ſecun- 

— De] di flii prædicti Rober- 

ſenioris et haredis ejuſdem Joſhux; et Johannis George, ſe- 
cundi filii ejuſdem Joſhuz, et fratris et heredis prædicti Ro- 
berti, filii ſenioris et hæredis prædicti Joſhuæ; qui quidem 
Robertus et Johannes, filii prædicti .Jolhuz, obierunt fine 
mam donationis prædictæ. Et unde dicit quod prædicta domina 
Elizabeth regina dedit tenementa prædicta, cum pertinentibus, 
præfato Roberto George ſeniori, et hzredibus de corpore ſuo 
exeuntibus; per quam donationem idem Robertus George ſenior, 


corporo ſuo ; et Joſhuz 
George, filii et here- 
— ohn George 
i withou ed withou | 
* ſue. 5 cn. | tj George ſenioris; et 
| Roberti George, filii 
| herede de corporibus ſuis: præfato Alexandro George modo 2 
tenti, tertio filio prædicti Joſhuæ, deſcendere debent, per for- 
fuit ſeiſitus de terris et tenementis prædictis, in dominico ſuo ut de 
| I feodo- 


redis ejuſdem Joſhuz; 


* 


Narratio en 
nature d'un 
brief de for- 
medon. Qu. 
as to the 
form of the 


writ part. 
Vide F.N.B. 
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feodo-talliato et jure, per formam donationis prædictæ, tempore 
- pacis, tempore Caroli ſecundi nuper regis, viz. infra 40 annos 
jam ultimos elapſos, capiendo inde expletia ad valentiam, &: 
Et de ipſo Roberto George ſeniore deſcendit jus præfato Joſhue, 
filio et hæredi prædicti Roberti; et de prædicto Joſhui deſeendit 
jus prafato Thomæ, filio et hæredi prædicti Joſhuz; et de 
præfato Thoma, eo quod prædictus Thomas obiit fine hzrede de 
corpore ſuo exeunte, deſcendit jus præfato Roberto, filio et here- 
di Rqherti ſecundi filii Roberti George ſenioris et fratris prædicti 
; 23 et conſanguineo maſculino et hæredi ejuſdem Thomæ: 
e prædicto Roberto deſcendit jus præfato Joſhuz, filio et hætedi 
rædicti Roberti; et de prædicto Joſhui deſcendit jus præfato 
Roberto, filio et hzredi prædicti ſoſhuz, qui obiit fine herede de 
corpore ſuo exeunte; et de predifto Roberto, fratre ptædicti 
Johannis, defcendit 7 præfato Johanni, ſeeundo filjo et hæredi 
go Joſhuæ, ui obiit fine hærede de corpore ſuo exeunte: 
t de prædicto £ anne deſcendit jus præfato Alexandro, tertio 
filio prædicti Joſhuæ, qui nunc petit; et cui poſt mortem prefati 
Roberti, Joſhuz, Thomæ, Roberti, Roberti, Joſhuæ, Roberti 
et Johannis, modo deſcendere debent, per formam donationis 

| prædictæ: Et unde producit ſeam, &c. | 
Tenant a- Et prædictus Thomas Veaſey, per Simon Anyon attornatum 
penre an ſuum, venit et defendit jus ſuum quando, &c ct yocat inde 


vouches A- 


braham Bat- ad warrantiam Abrahamum Batten, habeat cum bie a die 


ten. Paſchæ in quindecim dies, et ſummoneatur in comitatu Corke 


| per auxilium curiæ; Idem dies datus eſt partihus prædictis hic, 
Mort de Roy. c. Ante quem diem dominus Gulielmus tertius nuper rex An- 
glie &c. diem ſuum clauſit extremum: Poſt cujus mortem ſeilicet 
à die Paſchæ in quindecim dies prædict, anno regni dominæ 
Anne nunc reginæ Angliæ &c. primo, hie venerunt tam prædic- 
tus AJexandrus George quam prædictus Thomas Veaſey per attor- 

Batten eſ. natos ſuos predictos ; et Abrahamus Batten ſummonitus, &c. fecit 
hath day till ſe eſſoniari de malo veniendi verſus præfatum Alexandrum de 
craſtino ani- prædicto placito, et habuit inde diem, eſſonio ſuo, hie uſque in 


marum. craſtinum animarum tunc proxime ſequentem. Et modo hic ad 


Then appears hunc diem venerunt tam prædictus Alexandrus George quam 
40-0 2 rædictus Thomas Veaſey, per attornatos ſuos prædictos; et 
ranty gratis, prædictus Abrahamus Batten, ſummonitus &c. per prædidtum Si- 
Demandant mon Anyon attornatum ſuum ſimiliter venit, et gratis tene- 
declares a. menta prædicta, cum pertinentibus, eidem Thomæ Veaſey war- 
EI. rantizavit, &c. Et prædictus Alexandrus George petit verſus 
e tenant by : ; 
warranty, ipſum Abrahamum, tenentem r warrantiam ſuam, tene- 
menta prædicta cum pertinentibus in forma prediai, Ke. Et 
unde dicit quod prædicta domina Elizabeth regina dedit tene- 
menta prædicta, cum pertinentibus, præfato Roberto George ſe- 
niori, et hæredibus de corpore ſuo exeuntibus ; per quam dona- 
tionem idem Robertus George ſenior fuit ſeiſitus de terris et 
tenementis prædictis, cum pertinentibus, in dominico ſuo ut de 
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feodo talliato et jure, per formam donationis prædictæ, tempore 
pacis, tempore domini Caroli ſecundi nuper regis, viz. infra 40 
annos jam ultimos elapſos, capiendo inde expletia ad valentiam, 
&c : et de ipſo Roberto George ſeniore deſcendit jus præfato 
Joſhuæ, filio et heredi prædicti Roberti; et de prædicto Joſhua 
deſcendit jus præfato Thomæ, filio et hæredi dicti Joſhuz ; et de 
prædicto Thoma, eo quod prædictus Thomas obiit fine hærede 
de corpore ſuo exeunte, deſcendit jus præfato Roberto, filio et 
heredi prædicti Roberti ſecundi filii Roberti ſenioris, et fratris 
icti Joſnuæ, et conſanguineo maſculino et heredi ejuſdem 
De prædicto Roberto deſcendit jus prefato Joſhuæ, 
filio et hæredi prædicti Roberti; et de prædicto Joſhua deſcendit 
Jus præfato Roberto, filio et hæredi prædicti Joſhuz, qui obiit 
fine hærede de corpore ſuo exeunte; et de prædicto Roberto 
fratre prædicti Johannis deſcendit jus præfato Johanni, ſecundo 
filio prædicti Joſhuz, qui obiit fine hærede de corpore ſuo ex- 
eunte; et de prædicto — deſcendit jus præfato Alexandro, 
tertio filio prædicti Joſhuæ, qui nunc petit; et cui poſt mortem 
prom Roberti, Joſhuæ, Thome, Roberti, Roberti, Joſhuz, 
oberti, et Johannis, præfato Alexandro modo petenti deſcen- 
dere debent, per formam donationis prædictæ, ut dicit, &c. Et Battenvouch- 
prædictus Abrahamus Batten, tenens per warrantiam, defendit 1 
1 : 8. 
jus ſuum quando, &c. et ulterius vocat inde ad warrantiam 
Hugonem Harding generoſum, habeat eum hie a die Paſchæ in 
quindecim dies, anno ſecundo domine Annz reginæ, et ſum- 
moneatur in comitatu Corke per auxilium curiæ, &c. Idem dies 
datus eſt tam prædicto Alexandro George quam prædicto Abra- 
Hamo Batten, tenenti per warrantiam ſuam, hic, &. Ad quem Harding cafts 
diem hic venerunt tam predictus Alexander George quam prædictus ys 
Abrahamus Batten, tenens per warrantiam ſuam prædictam, per ill — 
attornatus ſuos prædictos; et prædictus Hugo Harding fammoni- zimarum. 
tus, &c. fecit ſe efſoniari de malo veniendi verſus ns. Fee Alex- 
andrum de prædicto placito, et habuit inde diem, per eſſonium 
ſuum, hic uſque craſtinum animarum tunc proxime ſequentem. Et At which day 
modo hie ad hune diem venerunt tam prædictus Alexandrus quam — 
ptædictus Abrabamus, tenens per warrantiam ſuam, per attornatos 
ſuos prædictos; et prædictus Hugo Harding noa venit ſed defaltum And demant. 
fecit: ſuper quo prædictus Alexandrus per attornatum ſuum pre - prays ſeiſin. 
dictum petit ſeiſinam tenementorum prædict', cum pertinentibus, 
per defaltum prædictum fibi adjudicari, & c. Ideo conſideratum eſt Grand cape 
quod capiatur in manus dominæ reginæ de terris ptædicti Hugonis v. Harding ; 
Harding ad valentiam, &c. et unde, &c. et diem, &c. Et quod idem ad NT 
Hugo ſummoneatur quod effet hic, a dic Paſche in quindecim dies *iicÞaict= in 
tune ptoxime ſequente, indo reſponſutus et oſtenſurus quate non ſer- 15 days. 
vavit diem ſibi datam per eſſonium ſuum hic in curia, poſtquam F 
ſummonitus fuit; Idem dies datus eſt partibus prædictis hic, &c. 
Ad quem diem hic venerunt tam prædictus Alexandrus quam 
ptedictus Thomas Veaſey, et Abrahamus Batten per attornatos 
; 4 E ſuos 
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The fherif ſuos prædictos. Et vicecomes comitatus reginæ modo mandavit, 
— ie quod prædictus Hugo Harding ante diem emanationis iſtius bre- 
dead. vis, ſcilicet viceſimo die Septembris anno regni dominæ Anne 
reginæ ſecundo, moriebatur ; et quia prædictus Alexandrus hoc 
Tenant by non dedicit, præceptum eſt vicecomiti comitatus Corke quod 
nord to teſummoneat per bonos ſummonitores prædictum Abrahamum 
appear to re- Batten, tenentem per warrantiam ſuam, quod fit coram juſticiariis 
vouch, &c. dictæ dominæ reginæ hic, ſcilicet apud the king's courts, in craſ- 

tino ammarum, auditurus recordum et proceſſum loquelz pre- 

+ dictz, nec non ad revocandum ad warrantiam, fi voluit ; ita quod 

loquela prædicta tunc- fit in eodem ſtatu, quo fuit, in dia curil, 

in craſtino animarum anno regni dictæ domine reginz nunc pri- 

mo, qua die prædictus Abrahamus Batten in curia hic compe- 

ruit, et gratis tenementa prædicta, cum pertinentibus, eidem 
Thom Veaſey warrantizavit ; et poſtea, ' loqueli przdiQa rema- 

nente ſine die per mortem prædicti Hugonis in forma predict, 

&c, idem dies datus eſt tam prædicto Alexandro quam  pre- 

dicto Thomæ Veaſey et Abrahamo hic, &c. Ad quem diem 

hic venerunt tam prædictus Alexandrus quam prædictus Tho- 

He appears, mas Veaſey per attornatos ſuos prædictos, et prædictus Abta- 
and. ann hamus Batten reſummonitus, &c. fecit ſe eſſoniari de malo ve- 
denis Paſchz. Diendi verſus prædictum Alexandrum de prædicto placito, et ha- 
| buit inde diem per eſſonium ſuum hic uſque a die Paſchæ in quin- 

And at the decim dies tune proxime ſequent”, t modo hic ad hunc 

5 Was 4 diem venerunt tam prædictus Thomas Veaſey, per attornatum 
pear, but the ſuum prediaum, quam prædictus Abrahamus Batten, per ptædic- 
demandant tum Simon Anyon attornatum ſuum, et præedictus Abrahamus 

i 3 Batten gratis tenementa prædicta, cum pertinentibus, eidem Tho- 

fault, upon 8 . 'P pe 3 
which judg me Veaſey warrantizavit. Et ſuper hoc prædictus Alexandrus 
ment ne George, licet ſolemniter exactus, non venit, nec eſt proſecutus 

and his pled- breve ſuum prædictum; ideo ipſe et plegii ſui de ptoſequendo- 
ges be in mer-_ ſunt inde in miſericordia, &c. querentis nomina plegium, &c. et 
cy, and that quod prædictus Abrahamus Batten et prædictus Thomas Veaſey, 


Batten and : * 

Veaſey go. eant inde fine die, &c. 15 Arty ch g | 
thereof, with- 3 r xaminatus per Barry. 
out day. | ud * 


2 


i Error, ptedicti manifeſtus eſt error, in hoc ſcilicet, quod ubi judicium 
redditum eſt, quod ipſe Alexandrus et plegii ſui ſunt inde in mi- 
ſericordiũ, prædictum judicium reddi debuiſſet quod idem Alex- 

24 Error. andrus recuperet ſeiſinam de terris et tenementis prædictis: In- 
ſuper in hoc ertatum eſt, quod per recordum prædictum apparet 
quod unum breve de reſummons adjudicatum eſt verſus Abraha- 
eee xF4.. Di: F ee ee 


1 


them — "TI FI 


Supplement. 3 32 


n 


mum Batten le vouchee in recordo prædicto nominatum, quando 
debuiſſet vocari, vel ad reſpondendum ad narrationem prædicti 
Alexandri, vel ſtatim revocare ad warranti:zm : Inſuper in hoc zd Error. 
erratum eſt, quod nullum capias ad valentiam adjudicatum eft 
vicecomiti comitatus, ſed rantum unum judicium quod erit unum 

capias : Inſuper erratum eſt in hoc, quod vicecomes comitatus 4th Error. 
per recordum modo mandavit, quod præfatus Hugo Harding an- 

te diem emanationis hujus brevis moriebatur, et non dicitur vice- 

comes comitatus reginæ modo mandavit, breve prediftum fibi 

inde direflum et retornatum, quod ante diem exhibitionis brevis 
prædicti præfatus Hugo Harding moriebatur : Inſuper in hoc er- 5th Error. 
ratum eſt, quod in redditione judicii prædicti dicitur, quod pre- 

dictus Alexandrus et plegii ſui de proſequendo ſunt inde in miſe- 
Ticordia; et non dicitur, ideo confideratum eft per curiam quod 
prædictus Alexandrus et plegii ſui de proſequendo ſunt inde in 
miſericordiã; et judicium prædictum debuit eſſe quod prædictus 
Alexandrus nil capiat per billam : Denique erratum exiſtit in hoc, 6th Error, 
goes ubi in judicio prædicto dicitur, quod prædictus Abrahamus 

Batten et prædictus Thomas Veaſey eant inde fine die; de- 
bduit eſſe tantum quod prædictus Thomas Veaſey le tenant eat 
'inde fine die, Et petit idem Alexandrus breve dominæ reginæ 
ad premuniendum prædictum Thomam Veaſey et Abrahamum 
Batten efſend* coram domina regina auditur' recordum et pro- 
ceſſum prædict'. 5 | | 

Et prædictus Thomas Veaſey, per Loftum Miſchamp attornatum Tenant 

ſuum, venit et dicit quod nec in recordo et proceſſu prædictis nec pears, 
in redditione judicii prædicti in ullo eſt erratum: Et petit quod _ the 
"curia hie procedat ad examinandum tam recordum et proceſſum 
prædict', quam materiam prædictam ſuperius pro errore aſſig- 
natam; et quod judicium prædictum in omnibus affirmetur, &c. 

Et quia curia dictæ dominæ reginz hic de judicio ſuo de et ſu- 
per premiſſis reddendo nondum adviſatur dies datus eſt partibus Dies datus. 
PRI coram dit dominũ regina uſque in octabas ſancti Hi- 

arii ubicunque, &c. judicium ſuum de et ſuper premiſſis audi- 
end”, eo quod curia dictæ dominæ reginæ hie inde nondum, &c. 
Ad quem diem coram domina regina apud the king's courts vene- 

runt partes prediCti, per attornatos ſuos prædictos: Et quia curia 
dictæ dominæ reginæ de judicio ſuo de et ſuper premiſſis red- 3 
dendo nondum adviſatur, dies ulterius inde datus eſt partibus Dies alterius 
ptædictis coram did domina reginã uſque in quindenas Paſchæ datus. 
ubicunque, &c. judicium ſuum de et ſuper premiſſis audiend', 
eo quod curia dictæ dominæ reginæ hic inde nondum, &c. Ad 
quem diem coram dia domina regina apud the king's courts 
venetunt partes prædicti, per attornatos ſuos prædictos: ſuper 
quo viſis premiſſis, et per curiam dictæ dominæ reginæ hic dili- 
genter examinatis, et plene intellectis tam recordo et proceſſu 
prædictis ac judicio ſuper eiſdem reddito quam prædictis cauſis 
a pro 


— 


"on 
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pro errore per prædictum Alexandrum George ſuperius affiguatis 

et allegatis, maturaque deliberatione inde habita, conſideratum 

Juigment eſt, quod judicium prædictum ob erroribus prædictis, et aliis in 
quoc dancer recordo et proceſſu prædictis exiſtentibus, vacaretur et nullius 
* effectus in lege exiſtat ; quodque judicium prædictum reverſetur, 


tum reverſe. 


tur. adnulletur, et penitus pro nullo habeatur, &c. 


bene Ann: 


New error POSTEA ſcilicet die Veneris proxime poſt craſtinum Sancte 

brought by Trinitatis iſto eodem termino, coram domina regina apud Weſt- 

in g. K. at monaſterĩum venit prædictus Alexandrus, per Carolum Sander- 

V:/ininfter. {on attornatum ſuum; et ſtatim dicit, quod in recordo et pro- 

ceſſu prædict', acetiam in redditione judicii reyerſationis præ- 

Afignment dicti, manifeſte eſt erratum; viz. in hoc, quod judieium præ- 

of errors. dictum ſuperius primo redditum ſolummodo reverſatum fuit 

per eandem curiam de banco reginæ in Hibernia, ob errores alles. 

in recordo et proceſſu illis, abi inſuper per eandem curjam judi- 

cium reddi debuiſſet, quod idem Alexandrus recuperet ſeiſinam 

ſuam verſus præfatum Thomam de tenementis prædictis; et ideo 

manifeſte eſt erratum in reddendo judicium prædictum. Et idem 

Alexandrus petit quod judicium illud reyerſetur ob errorem il- 

lum; et quod ipſe ea omnia, quæ occaſione defectus in judicio 

prædicto non habuit ſed amiſit, modo recuperet, et adinde re- 

| Kituatur ; ac quod prefatus Thomas ad errorem prædictam re- 

' ._ Jungat, et quod curia did domine regine hic procedat ad exa- 

minationem tam recordi et proceſſus prædict', quam erroris præ- 
dicti per ĩpſum Alexandrum in curid hic ſuperius aflignati, 

Trinitatis nono Annæ. 


i ET przditus Thomas, per Henricum Dodd attoruatum ſuum, 
pears, and venit et dicit, quod nec in recordo et proceſſu prædict', nec in 
_ redditione-judicii-reverſationis prædicti, in ullo eſt erratum: Et 
ſimiliter petit quod curia dominæ reginæ hic procedat ad exami- 

nandum tam recordum et proceſſum prædict', quam materiam 

= xr#edictam ſupetius pro errore aſſignatam, et quod judicium præ- 
ictum in omnibus affirmetur. Et quia cucia dictæ dominæ re- 

ginæ hic de judicio ſuo de et ſuper premiſſis reddendo nondum 
adviſatur, dies inde datus eſt partibus 3 coram dictâ do- 

ming regina, uſque a die ſancti Michaelis in tres ſeptimanas, ubi- 

cunque, &c. de judicio ſuo de et ſuper premiſſis audiendo, eo 

quod curia dictæ dominæ regine hic inde nondum, &cc. 


Nob. Raymond. 
In 
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In the above record, there is mention made of a writ 
of ſummons, re-ſummons, and parvum cape ; there- 
fore here follows the forms of theſe writs, and of a 
grand cape, called magnum cape. 15 — 


ANNA, &c. Vicecomiti comitatus, &c. ſalutem: Summo- Breve de 
neas per bonos ſummonitores Abrahamum Batten, quod fit coram ſummons. 
Juiticiariis noſtris apud, &c. ad warrantizandum Thomæ Veaſey, 
duo tenementa cum pertinentibus in comitatu, &c, que Alex- 
andrus George clamat ut jus ſuum verſus eum, et unde idem 
Thomas Veaſey vocat prædictum Abrahamum Batten ad warran= 


tizandum verſus eum; et habeas ſummonitores, et hoc breve. 


ANNA, &c. Quia Alexandrus George in curia noſtri coram Reſummons. 
juſticiatiis noſtris apud, &c. ſecuritatem invenit de clamore 
ſuo proſequendo per Johannem Doe et Ricardum Roe, tibi pre- 
oipimus, ficut alias tibi preceperimus, quod ſummoneas per bo- 
nos ſummonitores Abrahamum Batten, quod fit coram juſticiariis 
noſtris apud, &c. [A die Paſchæ in quindecim dies, reſpon- 
flrus preditlo Alexandro George in loqueld prædidtd, et oflenſurus This would 
guare nan ſervavit diem fibi datum per efſontum ſuum in did curid be, — Mag 
neſird in croſftino, &c. poſtquam ſummonitus fuit] in craſtino ani- , (Vide 
marum, auditurus recordum et proceſſum loquelæ prediaz nec the record.) 
non ad revocandum ad warrantiam, ſi voluit ; ita quod loquela 2 
pradicta tune fit in eodem ſtatu quo fuit in craſtino anima- 
rum anno regni noſtri primo, qua die prædictus Abrahamus 
Batten in curia noſtra prediaa comperuit, et gratis tenementa 
cum pertinentibus in comitatu, &c, quæ præfatus Alexandrus 
clamat ut jus ſuum verſus quendam Thomam Veaſey, eidem Tho- 
mz Veaſcy warrantizavit; et poſtea, loquelà predia2 remanente 
ſine die per mortem cujuſdam Hugonis Harding, quem predic- 
tus Abrahamus Batten ulterius vocavit ad watrantizandum tene- 
menta prædicta verſus præfatum Alexandrum George: Et habeas 
ibi tunc ſummonitores et hoc breve. Teſte, &c. 


| | > | 
ANNA, &c. Vicecomiti, &c. ſalutem: Cape in manus noſ- Parvum cape 

tras Hugonis Harding, per defectum ipſius Hugonis, ad valentiam bug nn wy 

duorum tenementorum cum pertinentibus in comitatu, &c. que 371. 386. 

Alexandrus George in curia noſtra coram juſticiariis noſtris apud 

&c. clamat ut jus ſuum verſus Thomam Veaſey, et unde idem 

Thomas in eadem curia noſtra vocavit Abrahamum Batten ad 

warrantizandum verſus eum; qui quidem Abrahamus in eadem 

curianoſtraulterius vocat prefatum Hugonem, ad warrantizandum 

verſus prædictum Alexandrum, pro defectu ipſius Hugonis, Et 

ſummoneas per bonos ſummonitores prædictum Hugonem quod 
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fit coram juſticiariis noſtris apud &c. a die Paſchæ in quindecim 
dies reſponſurus præfato Alexandro loquela predida et oſten- 
ſurus quare non ſervavit diem fibi datam per eſſonium ſuum in 
dia curia noſtra, in craſtino, &c. poſtquam ſummonitus fuit : 
Et habeas ibi ſummonitores et hoc breve. Teſte, &c. 


Magnum ANNA, &c. Vicecomiti, &c. ſalutem: Cape in manus noſtras, 
cape ad va- per viſum legalium hominum de comitatu tuo, terra Hugonis 
Bract. 366, Harding, per defectum ipſius Hugonis, ad valentiam duorum tene- 
370, 384 mentorum cum pertinentibus in, &c. quæ Alexandrus George [ ut 
ae ſupra in the parvum cape, till ad warrantizandum verſus prædic- 

tum e eee Et diem captionis ſcire facias juſticiariis 
noſtris apud &c. per literas tuas ſigillatas; et ſummoneas per 
bonos ſummonitores prædictum Hugonem quod fit coram præ- 
fatis juſticiariis, noſtris apud &c. inde reſponſurus et oſtenſurus 


Vide Regiſt. [ut ſupra] et habeas ibi nomina eorum per quorum viſum hoc 
Jo 3 feceris, ſummonitores, et hoc breve. Teſte, &c. 


Aliter in iti- (a) CAPE, &c. de terra Hugonis Harding, per defectum ipſius 
nee: dage Hugonis, ad valentiam, &c. cum pertinentibus in comitatu, &c. 
writs are quæ A. in Curia noſtra coram juſticiariis noſtris itinerantibus apud 
8 &c. clamat ut jus ſuum verſus Thomam Veaſey, et unde, &c. et 
8 habeas ibi, &c. | * Way | 
| creor. f ? ; 
N 1 # G A 8 E. 22: | 
This was a for medon brought in the Common Pleas in Ireland, 
where judgment was given for the tenant. The demandant 
brought a writ of error in the Queen's Bench there, and upon that 
the judgment of C. B. was reverſed. Now he brings a writ of 
error here, complaining that the Queen's Bench in Treland ſhould 
not barely have reverſed the firſt judgment; but ſhould have 
given him judgment to recover the lands themſelves. © And ſo, 
by his writ of error here, he prays that judgment now, which 
the Queen's Bench in Feland ſhould have given him before. 
The caſe was argued by Mr. Serjeant Weld and Mr. Salteld for 
the demandant, to maintain the writ of error; and by Sir Robert 
Raymond, Solicitor-general, and Mr. Lutwyche for the tenant, 
- againſt the writ of error, | e 7 | 
Mr. Salkeld ſpoke to this effet :—The original action was a 
. formedon in deſcender, brought by one Alexander George againſt one 
Thomas Veaſey, in Ireland; wherein Alexander George demanded 


—— 


(a) A magnum cape and a parvum cape vary from the above (which are ad wvalentiam) 
chiefly in ſaying, '* Cape, c.“ [the premiſſes demanded themſelves] with an * Et teſta- 
tum eſt in chem curia, quod prædictus Hugo tenuit prædicta tenementa [on ſuch a 
< day]:* and in the latter, ad audiendum or audi turus · inde judicium ſuum,” inſtead 
of, © reſponſurus quare, &c. 

| | a meſ- 
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a meſſuage and ſeveral acres of ground in the Queen's county, 
as heir male to one Robert Geerge, to whom queen Elizabeth, by 
her letters patent, gave the ſame ; babendum to him and the heirs 
male of his body. 

Veaſey venit & defendit jus ſuum, and vouches to warranty one 
Abraham Batten; and has day to bring him in, by ſummons re- 
turnable quinden Paſche. | | 

At that day the tenant and demandant appear ; but the vouchee 
fecit ſe eſſoniari de malo veniendi; and ſo a new day is given to 
craſtin animarum. a 
In craſtino animarum come the demandant and tenant, and alſo 
the vouchee, who enters into warranty gratis: The demand- 
ant counts againſt him, and he makes defence, and vouches 
over one Hugh Harding, and has to quinden' Paſche to bring him 
in; with a ſummons to the ſheriff of the county of Cork: And 
the ſame day is given to the demandant and the firſt vouchee. 

At that day, the demandant and firſt vouchee appear ; but 
the ſecond vouchee is efloined on the common eſſoin; and a new 
day is given to craſtin' animarum. 

In craftino animarum the demandant and firſt vouchee appear ; 
but Harding, the ſecond vouchee, non venit ſed defaltum fecit. 

Upon which the demandant prays ſeiſin of the lands, and the 
court award a grand cape, returnable quindenis Paſche, againſt 
Harding ; and the ſame day is given to the parties. 

At that day the demandant, tenant, and firſt vouchee appear; 
and the ſheriff of the Queen's county returns that Harding is 


dead: Upon this, the court award a reſummons to ſummon in , 


the firſt vouchee, returnable in craſtino animarum, that he may 
revouch at large, if he pleaſe; et idem dies datus eff tam predifio 
Alexandro quam prefato Thome & Abrahamo. 

Craſtino animarum come the demandant and tenant ; but Batr- 
ten caſts the common effoin, and has a new day given him, ad 
quinden' Paſche : But there is no idem dies to the other parties. 

Craſtino animarum come the tenant and firſt vouchee ; and the 
latter gratis enters into warranty; ef ſuper boc prædictut Alex- 
andrus George, /:cet ſolemniter exattus, non venit, nec ulterius pro- 
ſecutus eft breve ſuum prædictum; ideo ipſe & plegii ſui de proſe- 
quendo ſunt inde in miſericordid ; et tam prædictus Abrahamus Bat- 
ten guam prædictus Thomas Vealey, eant inde fine die. : 

This judgment ſo given in C. B. was reverſed in B. R.; but 
the judgment of B. R. was only quod reverſetur : Whereas we 
moſt humbly inſiſt that it thould — been, er quod predifus 
Alexandrus recuperet ſeiſinam. "a | 


The judgment in the Common Pleas being for the tenant, 


the judgment in B. R. which is only yuod judicium prædictum 
reverſetur is no judgment. Phillips v. Bury, Mich. 10 V. 
B. R. And that judgment being nought, becauſe they ſhould 
have given the judgment which the C. B. there ſhould have 


1 | given; 
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given; this court is now to give a proper judgment. Vide a caſe, 
but not cited by him, in 1 Leo. 33. 

Therefore the queſtion will be, what judgment the Common 
Pleas in Teland ſhould have given; for this court is now to do 
what they ſhould have done: And all depends on the record, 
as it ſtood in C. B. If that court ſhould have given final judg- 
ment pro petente, fo muſt this; if a grand cape, ſo muſt this; 
if a petit cape, ſo muſt this : : If but a ſummons, ſo muſt this 

- court. | 

I ſhall begin with the proceſs againſt the ſecond vouchee Hugh 
Harding. 

Reſp. of Mr. Harding then, being vouched by Abrabam Batten, who is be- 
bel gen. come tenant to the warranty, and has a ſummons. per auxilium 
curiæ into the county of Cork;] is returned ſummoned, and 
demandant, caſts an efſoin' de malo veniendi, and has a new day, and then 
are = * makes deſault; and then there is a grand cape, and on the re- 
Cs. Entr. 252. turn of that, the demandant and the tenant appear, and the re- 
turn is a return by the ſheriff of the Queen's county, who re- 
turns quod prædidus Hugo ante emanati-uem _iftius brevis morieba- 
tur; and thereupoh a reſummons is awarded againſt Batten, "wy 

tenant by warranty, to revouch / voluit. 

Suppoling this to be a return, of which the court takes no- 
tice, we will conſider the tenant by warranty; iſt, As in court 3 
and 2dly, As out of court. 

By the entry on the roll, Abrabam Batten, on the return of 
the grand cape, is ſuppoſed to be actually in court: By the act 
of the court, in awarding a reſummons ad en Ho. is 
ſuppoſed to be our of court, 

fo conſider it either way; If the tenant by warrabty was- out 

FE core it Of court, at the return of the grand cape, there ſhall be a petit 
was ſaid by Cape againſt him, and not a relummons ; for the vouchee of the 
Mr. Sol. ben tenant by warranty is no party in court, till he appear and enter 
Touches has into warranty; ſo that the court bath nothing to do with him, 
| made no de- but with his voucher the tenant by warranty. And his non- 
fault ; that appearance, at the return of the grand cape, was a default; and 
he had a day, PPE 8 5 5 

dy the eldoin, when there is a default before appearance, the proceſs is a we 
and appear- cape : Where after appearance. a petit cape (4). 1 . 101. 6. 


quently b. 5 Jags e v. Tucker. 


ing in court, 


no it cape a 
tl be awarded againſt him. Vide Mich. . 3. ably: 


=, 


FO n 
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(a) eee eee term Grom that in which the 
tenant- appeared; for if he make default in the ſame term in which he appears, judg- 
ens premipioey That" hy Fimens for he damnadamt to. recover Ges, 2 Caund. 46. 


4 y a 4 - 2 \ ® 
- - 8 ; 
2 | 15 | The 
ö F P _—_ J 
> - 
— 
. * 


40) 


Supplement. 


The grand cape is to ſeiſe the lands for the default, and to 
ſummon the party to ſhew cauſe, why he did not appear ac- 
cording to the ſummons. The petit cape is to ſeiſe the lands, 
and ſummon the party to be in court to hear judgment. Officin. 
Brev. 107, 108. | | 

The caſe in Dy. 24. 6. is in this caſe in point. In formedor 
the tenant vouches ; the vouchee, on the return of the ſummons, 
is efloined, and has a day per eſſonium; at that day, neither te- 


nant nor vouchee appeared: Ec per cur, A petit cape ſhall go 
againſt the tenants, for they have nothing to do with the vou- 


chee, till he comes into court and enters into the warranty. ' 
Suppoling the tenant by warranty to be in court on the re- 
turn of the grand cape, what occaſion could there be for the 
reſummons ? A reſummons to fetch one into court, that was in 
court, is repugnant in itſelf. 2 Saund. 49. | 


But ſay they, the record was diſcontinued by the death of the 
vouchee. | 

Tis true, a reſummons lies, where a cauſe is fine die, or diſ- 
continued: But here is no diſcontinuance. At this time the 
demandant Alexander George and Abrabam Batten were the par- 
ties in court, and the only parties; Veaſey was out of court, by 
Batten's entering into the warranty, So is Heb. 47. As ſoon 
as the vouchee has entered into the warranty, the tenant is out 
of court. Co. Ent. 322. The tenant can't plead, nor be heard 
in court. If Abrabam Batten die, the tenant can't ſhew it to 
the court. , 
On the other fide, Harding is not become a party, becauſe he 
has not appeared ; he has indeed effoined, but an effoin is an 
excule for not appearing, and therefore is not an appearance, 
What then doth his death ſignify? Why it abates the voucher, 
2 Ro. Rep. 767. But it makes no alteration in the original ac- 
tion; and accordingly tis held, 23 Af pi. 15. that the vouchee is 

no party to the action, by the cfſoin ; car nul bome forſque le te- 

nant eft party tanque le veuchee ait garr. and fo is Dy. 24. 6. 
The court has nothing to do with the vouchee, till he appear and 
enter into the warranty, | 

O07. If a reſummons ſhould not have iſſued, what ſhould the 
court have done? Anſw. That depended on theſe confiderations ; 

1ſt, Was the party in court under a duty to anſwer? Or 2dly, 
Was the court, in duty, to call on him to anſwer ? 

Here is the tenant by warranty, whoſe voucher is abated. 
I don't deny but he may ſhew the death of the firſt tenant, or 
revouch ; but the queſtion is, whether he ought to revouch of 
himſelf, or be called to it by the court: For if he was un- 
der a duty to plead, and do not, it is a nil dicit; and the court 
ſhould have entered a 27 dicit, and given judgment thereon. 
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A voucher is a very great indulgence to the tenant, and a very 
great hardſhip to the demandant. The tenant has it allowed 
him, in ſafeguard of his warranty, that he may have the bene- 
fit of it, without circuity of action: But as to the demandant, 
'tis dilatory ; and therefore the tenant muſt purſue it fairly. 

The books ſay tis in lieu of an action: But a voucher may 

as properly be ſaid to be an intermediate action, wherein he that 
cis.) is demandant or plaintiff, and the vouchee is tenant or 
defendant. - It has all the qualities of an action: The vouchee 
as a defendant, may plead ; the voucher itſelf may abate: And 
till this voucher be determined, the original action is at a ſtay. 

Now the voucher in this caſe is determined; for the death of 
the vouchee-is an actual abatement of it. The conſequence is, 
that the right of the demandant to judgment immediately ac- 
erues; and unleſs the tenant by warranty inter poſe himſelf, and 
offer ſomething further to the court, the court are to give judg- 


ment for the demandant: For now the voucher, which was the 
| impediment, is removed, and'therefore the tenant by warranty 


ſhould have interpoſed anew. by pen or revoucher ; for as it is 
faid by Vavaſer, in the 8 H. 5. fol. 7.” a voucher, as to the ori- 
ginal demandant, is in lieu 452 nels * if that be over- ruled, 
judgment petemptory ſhall be given for the demandant: And if 
the tenant vouch and ſhew his cauſe of voucher, and that prove 
inſufficient, judgment final ſhall be given; for it is peremptory, 


: if there be an adjournment. Since then it is a Kind of bar as to 


the demandant, tho' the voucher is admitted, yet if i it fail, the 
tenant muſt act anew to prevent judgment. 

Therefore I apply mylelf to ſhew, that the tenant by warranty 
might have ſhewn the _ of the rare and that he ſhould 
have done it. 

Thus in 8 H. 7. pl. 3 the t. tenant in ee vouched ; the 
vouchee died; and the — — again vouched of himſelf. 

So in 50 E. 3. 2. 6. it appeared that the vouchee was dead, 
and that the tenant was ready to vouch again. So in Trin. 17 E. 

3. Hol. 4. 6. Tenant youched two, and the ſheriff returned one 
— 5 and the tenant would have had the ſurvivor called, to 
enter into the warranty, but he was driven by the court to vouch 
inſtantly ; then he vouched the ſurvivor, Jed non allocatur ſays 
the book; upon which he vouched the ſurvivor and the heir of 


the deceaſed, and that was allowed. So in Dy.'7 « pl. 7. upon 


the ſummoneas. ad qwarrantizandum, the ſheriff Leh ke that he 


was dead: Tenetur that the tenant ſhall be received to vouch 
again, be becauſe the vouchee had not entered-into the warranty. 


So that the tenant ſhall be received to revouch, but ſhall not 
be called to it by proceſs, _ * is a Sig, true and a erg 
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The tenant by warranty continues tenant to the demandant, 


and may act and do every thing, till by his voucher he puts an- 


other in his place: As ſoon as at is done, that is to ſay, as 
ſoon as the vouchee comes in and enters into the warranty, the 
tenant is no longer a party in court. Heb. 47. Therefore if 
the vouchee die before he has entered into the warranty, the 
tenant that vouched him may ſhew that to the court, and may 
revouch. But if he die after entry into the warrantry, it mult 
appear by the return of the ſheriff; becauſe the tenant is not in 
court to ſhew-it, M. 8 E. p/.11. 13 H. 7. pl. 1. 

All this I offer to ſhew, 1ſt. That the tenant might have re- 
vouched; and 2dly. That he ud have revouched. 
If the law were otherwiſe, what would be the caſe of the de- 
mandant? If the tenant were abſent on this return, he ſhould 
have a petit cape, which is almoſt as good as a judgment to have 
ſeiſin, Shall he be in a worſe condition, when the tenant is 

reſent, and ſays nothing ? Yet he is in a worſe condition, un- 

leſs the court can give judgment againſt him by nil dicit. 

Whenever a man is in court, under a duty to anſwer, and does 
not, tis ſaying nothing; and the court ex officio are to enter that, 
and give judgment by / dicit. This is plain from the form 
of the entry : It does not ſuppoſe the party to be. called upon ; 
it only ſuppoſes. him to be in court, under a duty to anſwer, and 
that he does not; ef prædictus (the defendant) venit & nibil in bar- 
ram actionis predifii dicit, per quod (the demandant) remanet inde 
indefenſ”'. 2 Saund. 44. Williams v. Gwin. . 

In a writ of dower, the defendant appeared and ſaid nothing; 
upon that the court awarded a grand cape, and upon the return 
of that gave final judgment: Upon this judgment the tenant 
brought a writ of error; and aſſigned for error, that there ought 
not to have been a grand cape awarded, becauſe the tenant was 
in court, That, was allowed, and it was agreed by the whole 
court, that final judgment might have been given. The court 
however, though they admitted the not giving final judgment, 
but awarding a grand cape, was irregular ; yet as it was for the 
advantage of the tenant, they would not allow him to aflign it 
for error, | 

How does this caſe and the caſe at-bar differ? Here the tenant 
comes in upon the return of the /ummoneas, and nil dicit; in the 
caſe at bar, the tenant comes in upon the return of the grand 
cape, and nil dicit. 


+ T have argued thus, on a preſumption that the grand cape was. 


regular; and that the court would take notice of the return, by 
the ſheriff of the Queen's county. 

But ſuppoſing that proceſs and the return thereon to be void, 
then this will turn to a default; and there will be a default af- 
ter a default, | 


Here 
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Here is a ſummons into the county of Corke, and a grand cape 
returned by the ſheriff of the Queen's county. 

(a) Firſt, This is a void proceſs; for all proceſs ought to en- 
ſue its original. If the ſummons was to the county of Corke, 
the grand cape ought to be to the ſheriff of the ſame county ; 
and ſhould not go to the ſheriff of the Queen's county, unleſs by 
way of teſlatum. 


> Secondly, This is the fault of the tenant by warranty, and 


not the fault of the court; for the ſummons is at his ſeeking, 
2 in auxilium jus, and ſo muſt the other proceſs that enſues 
ter it. 

Thirdly, This defect will turn to a default of the tenant by 
warranty; for the default of the vouchee, on the return of the 
grand cape, is the default of the tenant: And ſo is Co. Lit. 101. 
b. If there be a default on the grand cape, againſt the vouchee, 
final judgment ſhall be given. l 

This then muſt be taken for a default, at the day of the return 
of the grand cape, if the court cannot take notice of this re · 
turn. 

In the 14 H. 6. 19. in fine caſus tis held, that if one caſts an 
eſſoin, where he ought not, it turns to a default. And is there 
not the ſame reaſon to make the taking out a. wrong proceſs, 
merely to delay the demandant, a default? If ſo, there ought to 
be final judgment; for here was a default after a default. | 
And to prove the laſt part of his argument, he cited 2 Ro. 
Abr. 764. 2 Saund. 39, Cro. Car. 341. and ſo concluded. 

Mr. Lutwyche for the tenant, againſt the writ of error, 

This is a writ of error of a judgment given in the Queen's 
Bench in Jreland, whereby a judgment given in the Common 


(a) F contra it was anſwered, 1. That the land of the vouchee, in whatſoever county, 


"is bound to the warranty; and therefore there is a difference where the magnum cape is 


awarded againſt the tenant, and where it is awarded againſt the vouchee, In the firft 
caſe, it muſt ifue into the ſame county, where the writ is brought; becauſe it is to 
ſeize the land demanded : But when it iſſues againſt the vouchee, it is to ſeize his lands 
to the value; and therefore the ſheriff may return that he has no lands, which he can- 
not do, where it is againſt the tenant. 2. That awarding the proceſs is the act of the 
court; and therefore the tenant ought not to ſuffer by it, nor the firſt vouchce. If the 
was not rightly awarded, it is the fauit of the court. 3. That there is no de- 

tault of the tenant; And it is not reaſonable, that a man ſhould loſe his land peremp- 
rorily, where the right dces not appear to the court ; and where the tenant has not been 
in contempt. So is Yelv. 211, and Cro. Jac. 292. for the law is cautious in giving final 
judgment, unleſs on contempt or default. 1 Zutw. 860. The tenant caſt an effoin, 
which the demandant challenged, becauſe the tenant appeared by attorney ; the tenant 
demurs, and the demandant joins in demurrer. The challenge was adjudged good, 
and judgment of ſeiſin given for the demandant in C. B. which was afterwards affirmed 
in B. R.; becauſe when the tenant caſt an eſſoin, and that was challenged, the tenant 
by his demurrer affirms it, and abides by it: And this being turned to a default, is pe- 
remptory after appearance. Alſo the miſchief of delay was a great motive to the court 
in their judgment. But if he had waived the eſſoin, by ſaying it was caſt by a ſtranger, 
it had been otherwiſe ; or if he had made default at the day of adjournment, a petit cape 
muſt. have gone. It was much doubted in that caſe, if final judgment ſhould be given ; 
and yet zbere all the default was of the tenant : But here there is no default in Fi 
f cas 
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Pleas there was reverſed: And the only error aſſigned here is, 
that the Queen's Bench in Jreland did not give judgment for the 
demandant to have ſeifin, | x 
Tho' it will be difficult to juſtify every part of the record, 
yet I think no material fault can be found with it, that concerns 
the tenant, till it comes to the return of the grand cape; for 
upon the voucher of Hugh Harding, he, being returned ſummon- 
ed, caſts an eſſoin: That eſſoin was allowable by law, as appears 
by Raft. Ent. 376. b. and many other precedents; and there- 
fore the firſt error aſſigned in B. R. ought to be over-ruled. 
Then upon his not appearing at the day to which he was ef- 
ſoined, there goes out a grand cape, which commands the ſhe- 
riff to ſeiſe the vouchee's lands, and ſummon him to appear to 
ſhew cauſe guare non ſervavit diem ſuum per eſſonium ei datum. 


O5. The firſt fault in this record is in the demandant; for 


when Hugh Harding makes default, at the day given by the eſ- 
ſoin, the demandant prays judgment of ſeiſin: Now there is 
certainly no colour for that, bec 
caſt an eſſoin, as well as the tenant; and in that precedent in 
Raft. 376. b. the very words of the grand cape are, that the ſhe- 
riff ſhould ſummon the tenant offenſurus quare nan ſervavit diem 
ei datum per efſonium_ ſuum. | 

Theretore it was certainly proper to iſſue out a grand cape 
againſt the vouchee ; and as it was neceſſary to be ifſued out, fo 
is it likewiſe neceſſary to be returned ſerved, before the demand- 
ant can have judgment, 8 

I take this return of the ſheriffs of Queen's county to be no 
return at all: It is as much void, as if no return had been made. 
For the ſummons againſt Hugh Harding, the vouchee, went into 
the county of Corte, and ſo the grand cape muſt follow into the 
ſame county : And then when the Berik of Queen's county re- 
turns that proceſs, it can be of no avail at all; and conſequently 
that writ, for ought that appears, remains unreturned. 

Taking it then that this writ of grand cape remains untetut 
the demandant cannot be entitled to judgment of ſeifin, / 

The law, in favout of the tenant in this action, has allowed 
and provided a courſe of proceſs, in all events, againſt the vou- 
chee, to bring him in; that he may have the benefit of his 
warranty; and thereby recover judgment in value againſt the 
vouchee. And that proceſs againft the vouchee muſt be deter- 
mined and run out, before the demandant can have his judg- 
ment. | 

Firſt, there is a ſummoneas ad warrantizandum againſt the vou- 


chee: If he appear, and afterwards make default, then a petit 
cape is awarded againſt him; and if he make default upon that, 


then the tenant has his end propoſed, and ſo gets judgment. 
W 1 


auſe the vouchee has a liberty to 
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before judgment can be given againſt him. And the law gives 


If it be returned upon the ſummoneas ad warrantizandum, that 
the vouchee has nothing to be ſummoned by, then there goes 
out an alias and a pluries and a ſequatur ſub ſuo periculds: And if 
nibil be returned upon all theſe, and the vouchee cannot be 
brought in, then the demandant muſt have judgment againſt the 
tenant ; but the tenant in that caſe cannot have judgment againſt 
the vouchee, becauſe it appears he has no lands and was never 
warned. 1 | | 

But in that caſe the law favours him with three writs, before 
the ſequatur, to try to bring him in, 
If the vouchee be returned ſummoned and make default, then 


there goes out a grand cape ; and if upon that it be returned that 
he has ſeized the lands of the vouchee and ſummoned him, and 


he makes default, then likewiſe the tenant recovers in value. 
Thus far my Ld. Cote goes in 1 J. 101. 6. | 

Eut then, ſuppoſe the ſheriff return upon the grand cape that 
the vouchee has no lands, as he may in caſe of the vouchee, but 
not in caſe of the tenant, according to 9 H. 6. 41. Co. 14. H. 
6. 14. 6. and 19. 6. If, I fay, the ſheriff make ſuch a return, 
or if he make no return all, what is to be done? I hope to make 
it appear, in that caſe, that before the demandant can have judg- 


ment, there muſt be an alias grand cape and a pluries, and a ſe- 


guatur ſub ſuo periculo; and this is warranted both by authorities 
and precedents. | 7 . 
In the old book of Entr. 191, 192. and Roft. Ent. 337. 6. [the 
ſame in both books] there is a very remarkable precedent, and 
one that in ſome of th- circumſtances comes very near this caſe. 
In formedon, laid in Somerſetſbire, the tenant vouches, and the 


vouchee is ſummoned in the county of Oxcn, and caſts an eſloin; 


but not appearing at the day given him by the eſſoin, a grand cape 
iſſues, and to that the ſheriff returns mandavi ballivo Hibertatis qui 
nullum mibi dedit reſponſum. And thereupon another'writ of grand 
cafe iſſues, with a non emittas, and upon that it is returned that 
he had no lands ; and thereupon 'an altas, and a pluries, and a 
dictum eft quod ſeguatur ſub ſus periculs. And upon the laſt it is 


entred quod vicecomes non miſit bre ve; And thereupon the demand- 


ant prays judgment of ſeitin, es qued diflum fuit (the tenant) /e- 
gueretur ſub ſuo periculo; Et idem (the tenant) de vecare ſuo præ- 
ditto defecit, es qucd nullum breve in bac parte proſecutus eft, nec 


ulium breve pro defetiu tpfius proſecutionis returnatum exiſtit. The 


tenant pleads that he did ſue out a writ, and deliver it to the 
ſheriff of Ox:z, but that the vouchee was dead: And therefore 
vouches another, Cc. And upon that the demandant demurs. . 

No by this precedent it plainly appears, that if, on the writ 
of grand. cape, it be returned that there are no lands, the de- 


mandant is not to have judgment; but the tenarit is to have the 


privilege of an alias, a pluries, and a ſequatur ſub ſup periculo, 
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him this privilege, to ſee whether he can bring in the tenant, to 
have judgment againſt him; and if he does not vouch him, he 
has no remedy: For if he has judgment againſt him in a war- 
rantia charte, and, when he comes to be impleaded, neglects to 
vouch him, as he ought, he ſhall loſe the benefit of his war- 
ranty. And ſo is F. N. B. 134, 5. | 
Therefore in this caſe Abraham Patten ought to have had the 
privilege of three grand capes and a ſeguatur before the demand- 
ant ſhould have judgment againſt him. 

2 E. 3. 8 Fitz. tit. Sequatur ſub ſuo periculo, 2. Precipe quod 
reddat, the vouchee ſummoned in another county and made de- 
fault, and grand cape iflued ; and then a writ of extent iflued, 

to the ſheriff of the county where the demandant was, to the 
value of the lands, and an alias grand cape and a pluries, and no 
extent returned; and then the demandant prayed a ſequatur ſus 
ſus periculo, and had it. | 
And this is agreeable with other inſtances of proceſs againſt the 
vouchee. {I 
14H. 6. 7.6. Per Fulch, Tenant vouches one,” who faid he 
was within age, and ifſue joined upon that, and a venire factas, 
alias, and pluries, and then ſequatur ſub ſuo pericu.o; and the writ 
not being ſerved, the demandant had judgment. 

This ſhews, that before final judgment is in any caſe given, 
againſt the perſon that vouches, if there be a default in not 
ſerving the writ, he bas the privilege of three writs and a 
ſequatur. k 2h 

14 H. b. 7. In formedon the tenant vouched, and proceſs was 
continued againſt the vouchee, till the /equatur ſub ſuo periculo : 
At the day of the return, the writ was not ſerved; and the de- 
fendant's counſel ſhewed this matter, that the tenant' had de- 
livered the writ to the ſheriff, but that the vouchee was dead, 
and ſo prayed that he might revouch. The demandant prayed 

_ ſeifin, and the matter was largely debated ; and it was made a 
doubt whether the party could plead the death of the vouchee, or 
whether it ought not to be returned by the ſheriff : But however, 
tho' this was in caſe of a ſequatur, &c. yet they could not agree 
to give judgment ſor the demandant. | 

Iheſe cafes are much ſtronger why the demandant ſhould have 
judgment, becauſe the perſon that vouches has run out the 
whole length of his proceſs; and therefore if in thoſe caſes he 

does not procure the return of the ſheriff, upon the ſequatur, &c. 
it is at his peril. But in our caſe, where there never was but 
one grand cape awarded, if there had been a default in the 
vouchee's not getting it rightly returne1; yet the conſequence 
ought only to have been an alias and a pluries and a ſeguatur, &c. 
before final judgment can be given againſt him. And as to that 
which is called a ſequatur ſub ſuo periculo, there is no difference 
as to the writ itſelf; but only the court injoins the tenant_/equa- 
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tur ſub ſuo periculo, becauſe it is the laſt writ of that kind he is 
to hive. And in the old N. B. 178. 179. 4. when he gives the 
form of the ſeguatur, &c. it is no other than the firſt writ ; but 
it puts the party upon ple goard : contra of the firſt writ, 

nd therefore the ſheriff ought to ſummon him, to give him 
an opportunity to make his excuſe ; but in this caſe there being 
no return of the writ, there can be no judgment over in value. 
For it might have been returned upon that writ (as is before 
mentioned) that H. H. had no lands, Cc. | 1 

This miſtake can't be imputed to the tenant or the vouchee: 
It does not appear that either of them are in fault. 

But tho' it ſhould be agreed that judgment might be given, 
without any return of the writ, yet it appears that the vouchee 
is dead: And tho' this was at improper return by the ſheriff of 
As county, yet it ſeems to be agreed to by the demandant; for 
the record ſays immediately that the demandant Hoc non dedicir. 


In that caſe, where the demandant confeſſes it, there is no doubt 


but he has a liberty to Fevouch, And this appears in 17 E. 3. 8. 
41. 2 Ro. Abr. 764. and ſeveral other books. 

Now all that comes after the return of the ſheriff is the act 
of the court. The reſuminons is the act of the court ; and 
tho' it might not be neceſſary, yet it will not make the pto- 
ceedings erroneous. 2 
Hb. 47. (E. of Clanrichard's caſe) to grant an eſſoin where 
none lies is erroneous; but to deny it is not. | 

No reſummons lies but at the inſtance of the demandant. It 


- muſt be preſumed that he deſired it. Co. Lit. 13 f. for it does not 


lie but at his defire. And the dethandant never prayed feifin in 
this caſe, at the return of the writ, but only at the default upvn 


the firſt effoin. | 


only petit cafe granted. 


there oug 


If an efloin caſt turns to a default, then a peri? cape ouglit 
to iſſue after appearance, 9 H. 5. 12. Efloin call after iſſue joln- 
ed, and the court adjourned it, and held not allowable z and yet 


he tenant appears upon the day given by the reſumthohs, and 


then the demandant does not appear; ſo that here is hon pro/” and 
a diſcontinuance. 1 Ro. Abr. 486. | 


He never, demanded judgment but when he could not lawfully 
have it; ſo that having abet to all theſe proceedings, and 
never prayed judgment, he cannot be telieved. | | 
If this judgment upon the nonſuit ſhould be reverſed, yet 
hi to be no judgment of ſeiſin, for the reaſons befote ; 
and if no judgment of ſeilin, I conceive the court eannot reverſe 
the judgment of the L. B. in Ireland; for the only error aſſigned 
is n the court of J B. in Ireland did not give judgment of 
1 1 6 ? 1 0 
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As to the writ of error we have two exceptions: 
1. The writ of error is to remove a record of a judgment, 
boqueld, que fuit in curid Gulielmi nuper regis, coram Ricardo Cææ 
milite & ſociis ſuis tunc jufticiariis ipſius nuper regis ; and the pla- 
cita is Placita coram Ricardo Cox &c. ſecundo Ax x regine. The 
record indeed ſays, Alias prout patet ter mino ſancti Michaelis decimo 
tertio Willielmi tertii, continetur fic ; but does not ſay that it was 
coram Ricardo Cox. | | 
2. It is a writ of error of a judgment given in B. R. upon a re- 
verſal, but not ſufficiently deſcribed. | 
NMote; The court ſeemed to incline that theſe exceptions 
were fatal; and at laſt, on the ſtrength of them, quaſhed the 
writ of error, Afterwards, in Mich. 11 Ann. (inter Shirt and 
Carr) a fimilar writ was quaſhed, for the very fame faults. But 
fince, by 5 Geo. 1. c. 14. it is enacted, © That all writs of error, 
* wherein there ſhall be any variance from the original record, 
or other defect, may and ſhall be amended, and made agreeable 
* to ſuch record, by the reſpective courts where ſuch writ or 
« writs of error ſhall be made returnable.” | 


Trin. Term, 1712. 


11 Anne Reginz, rot. 220. in B. R. 


* 


Backhouſe ver /s Wells. 


dow, and 16 acres of paſture, in Longborough in the 10 Mod. 181. 
county of Gloucrfter; and, on not guilty, there is a ſpe- 1 3 og 
cial verdict, which finds: | 18239. 8. C. 
That Thomas Barker was ſeiſed in fee of the lands in queſ- 54: Caf abr. 
tion; and being ſo, 2d of June 1707, made his will in writing 3 Mad. WY 
as follows: And as for my worldly.eſtate, wherewith it hath Fitzgib. 12, 
« pleaſed God in a bountiful manner to bleſs me, To the intent 3 „ 
„ that all my lands, tenements, and hereditaments, (purchaſed Fearne S. C. 
all by myſelf) may go to remain and be in my name or blood, __ i 
* ſo long as it thall pleaſe Almighty God to continue the ſame def Pen. 


« in being; I do hereby give, grant, and deviſe unto my near nercas and 
4 1 „ Kinſman, ue gts, 


Es ENT for 16 acres of land, 16 acres of mea- Fortef. 133. 
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c kinſman, Capt. Jahn Barker of B. Sc. all thoſe my "TY 


© grounds, tenements, tithes, and hereditaments whatſoever, 
« flying and being in the manor or reputed manor of Syuthfi-ld, 
% alias Banks-Fee, within the pariſh of L. called by the name of 
% Caſwells, with their and every of their appurtenances ; ſubject 
* nevertheleſs to the payment of ſuch annuities, or ſums of 
% money yearly, as ſhall be hereafter by theſe preſents given, 
« bequeathed, limited, and declared: To have and to hold 
* to him the ſaid J. B. for the term of bis natural life only, 
« but without impeachment of or for any manner of waſt; 

* and from and after his deceaſe, then to the rue male of 
«* his body lawfully to be. begotten, if God ſhall hereafter bleſs 
* him with fuch iſſue, and to the heirs male of ſuch iſſue law- 
« fully to be begotten ; and for default of ſuch iſſue, then to 
% my near kinſman Fobn Bracy, (the leſſor of the plaintiff) and 
© to the heirs male of his body lawtully begotten ; and for want 
e of ſuch iſſue, then to James Bracy in like manner; remainder to 
% Thomas Bracy in like manner; remainderto his own right heirs.” 

That the lands deviſed are the lands in the declaration. 

That the deviſor died, (10th of July, 1707 ;) and John Barker 
entered, arid (23d of OZober, 1707) covenanted, by deed, to levy 
a fine and ſuffer a recovery, in which he was to be vouched, and 
to vouch over the common vouchee. And that (in Michaelmas 
term 6 Anne) a fine and recovery were accordingly levied and 
ſuffered. | 

That the 1oth of Feb. 1711, the ſaid Jobn Barker died, having 


never had any ifſue of his body. That the leſſor is the ſame 


John Bracy, who by the will is to take next after the deceaſe of 
ohn Barker without iſſue male. 
That the defendants Fobn Wells and Katherine Mel, imme- 
diately after Jobn Barker's death, entered into the lands. That 
the leſſor of the plaintiff entered, and made the leaſe to the 


_ plaintiff ; who entered and was poſſeſſed, till ejected by the de- 


tendants: Er þ, Ec. 

The third day in Trin. term 1713. viz. die June proxime tofl 
oftobas Sante Trinitatts (8 Juni) this ſpecial verdict was ar- 
gued, by Mr. Fazakeriy (a) pro quer. and Mr, F-ferys = def. 

For the plaintiff it was alledged, That 1 fingle queſtion 


would be, whether John Barker had, by this will, an eſtate tail 


executed in himſelf; or only an eſtate for life. Fazalerh con- 


tended for the latter; and that the fine and recovery were forfei- 


tures, and gave to the leſſor a title of entry tſen or within five years. 

He agreed that the rule in 1 Inf. 22. and in Shelly's caſe (1 Co.) 
is, that where the anceſtor takes an eſtate for life, by any gift 
or conveyance at common law, and in the ſame conveyance, an 
eſlate is limited immediately to his heirs, in fee or in tail; that 


in ſuch caſe, heirs is a word of /imitation, and not of — 


— 


(a) N. B. From this time, Mr. — appeared in full bufinefs, 4 
An 
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And as to King v. Melling, 1 Vent. 225. 2 Lev. 58. A deviſe to 
Melling for life, and after his death to the iſſue of his body, and 
for default of ſuch iſſue the remainder over; he agreed that, with 
much difficulty, it was agreed to be an eſtate tail in Me ling: But 
this caſe (he ſaid) ſtands clearly diſtinguiſhed from that. 

And fir/t, he premiſed the rule for conſtruing wills, according 
to the teſtator's intent. Secondly, he argued that there was no 
neceſſity for conſtruing iſue as a word of limitation, but as it 
will beſt ſquare with the teſtator's intent. Therefore, if lands 
be given to one and his iſſue, — if he has then no iſſue, it will 
be conſtrued an eſtate tail: if he has iſſue, they will take jointly 
with him by purchaſe ; but if the limitation be, by way of re- 
mainger, to the iſſue ; or aftet the death of the deviſee, then to 


the iſſue ; there all the iſſue will take by purchaſe. 6 Co. 16, 17. 
where the deviſe was to A. and his children; but the refolutiog- 


is, that if it had been to A. and his i/ue, the effect would have 
been the ſame. And in 3 Lev. 431. Iſſue is held for a good word 
of purchaſe, So that /ve has been variouſly expounded, accord- 
ing to the different circumſtances of the caſe: And if fo, there 
only remains to ſhew the deviſor's intent. | 

It will hardly be controverted but that 7/ue, in a conveyance 
at common law, had been only a word of purchaſe ; and it muſt 
be the ſame in a will, unleſs ſome manifeſt intention appears to 
the contrary. But here it is manifeſt that the teſtator intended 
to make Jobn Barker tenant for life only; for the following 
reaſons. f N | | | 

1. The words are to J. B. to hold for the term of bis natural life 
only ; which word has the force of a negative, and excludes every 
thing not expreſſed: And can any one ſay, that, if this be con- 
ſtrued an eſtate tail, the deviſor's intent is fulfilled ; who in- 
tended an eſtate for life any? Therefore by that rule in 10 Co. 57. 
that parliamentum teſtamentum et arbitramentum are to be taken 


according to the intention of the parties, this limitation, to a 


man for life only, can only create an eſtate for life. . 

Then he obſerved, how hardly the caſe of King and Melling, 
2 Lev. 58. 1 ent. 225. was adjudged in the Exchequer Cham- 
ber; and how Ld. Hake, till the judgment, was againſt it; which 
ſhews, as if the Judges had gone as far in that caſe as they could 


juſtify, But in this caſe they muſt go farther, | to make an 


eſtate tail, for in King and Melling's caſe, there were no 
negative words to exclude ſuch eſtate: the words there being 
ſtrictly ſatisfied, if Melling had an eſtate tail; for then he had an 
eſtate ſor life, tho' not for bis life only. And it is admitted by 
my Ld. Hule, 1 Vent. 231. [and for that purpoſe Byfield's cale 
is. there cited] that if there had been negative words, ſuch as for 
life, et nen aliter, it had been but an eſtate for life; and to give an 


eſtate for life er non aliter, is to give an eſtate for life only, and 


That 
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That 7/ue being no legal word of limitation, can only be fo in 
u will by implication; which can't prevail againſt an expreſs limi- 
tation : Thus where a man takes an expreſs eſtate, it can never 
be enlarged by any implication afterwards. 4 Leo. 71. 

Land deviſed to one, to diſpoſe of at his will and pleaſure, is a 
fee; but if it were to A. for life, and after bis deceaſe he to give 
the ſame to whom be will, that is but an eſtate for life, with a 
power to diſpoſe of the fee. So a deviſe imperpetuum is a fee; 
but imperpetuum during bis oe is not. 15 H. 7. 12. The reaſon 
is, that the intention ſhall never be taken, againſt the exprefs 
words of the will. 3 Cro. 498. | 

2. He obſerved, that the teſtator, immediately after, made 
Barker's eſtate diſpun'ifhable of waſt; which ſhews his intent not 
to give him any eſtate but what was puniſhable for waſt, which 
Mult be for life or a leſs eſtate: And this was much relied on in 
the caſe of Loddington v. Kime, 3 Lev. 431. and 2 Co. 23. Bald- 
win's caſe. _ | | 

3. He obſerved, that the deviſe was not intended to be of 
effect, unleſs God ſhonld in the time to come, or hereafter, 


- «© bleſs J. B. with iſſue male; which” cannot be conſtrued to 


give an eſtate tail immediately, ſince the limitation to the iſſue is 
on ſuch a precedent contingency. Then he cited the caſe of 
Bacen and Hill, Mo. 464. which much reſembles this caſe, only 


the contingency here is much ftronger. | 


4. He obſerved, that, after having limited the eſtate to the 
iſſue male, the deviſor limits it to the heirs male of the body of 


ſuch iſſue ; which proper limitation, coming in the ſame breath, 


ſhews, he never intended the word iſue for a word of limita- 
tion, but of purchaſe; and it can't be preſumed, that he added 
thoſe laſt words to be uſeleſs and impertinent, which they muſt 
be, if the word iſſue comprehended as much; fince, by.a reaſon- 
able conſtruction, both may be made uſeful. And for that pur- 
pole he cited 2 Put. 178. where the rules for conſtruction of 
wills are laid down; vis. 1. That they be not conſtrued per 
farcellas; 2. That they admit of no contradiction; 3. That no 
nugatory thing ought to be in a will: And by Dedd. 3 Bul. 105. 
Maleditia exprfitio que cor rumpit textum, either by addition to, or 
diminution from, the will; and that the office of a Judge is to 
make them both agree. N 

He alſo cited Mo. 593. Clark v. Day, 3 Cro. 313. Archer's 


caſe. 1 Co. 66. and 3 Co. 453: 1 Ro. Abr. 626. pl. 4. Pauſcy 


v. Lawaal. And Lodaington v. Kime, 3 Lev. 431. 

58. This conſtruction will be enforced, by the various penning 
of the limitations: The firſt being to J. B. for life without im- 
peachment of waſt ; remainder to his iſſue (rt ſupre) : But the 


next remainder, to the leſſor of the plaintiff, is to him and the 


heirs male of his body ; and two remainders over are in the like 


manner: Which ſhews a different intention. Beſides, the in- 


tent 


* - 
— „ 
—— m 


Supplement. 


* 
8 * 


tent of the deviſor appears to be, that his lands may go to, re- 
main and be in his name or blood, as long as it fhould pleaſe 
God to continue the ſame; and the reaſon for limiting it to J. 
Barker, only for life, was becauſe he had then no iſſu. 


And he concluded for the plaintiff, on the authority of Mid | 


caſe, and: Loddington and Kime,. and Taylor and Sayer, 3 Cro. 


742. which (if law) is an authority. And it ſeems to be of 


little weight, whether ſue ſhould ſignify the ſame thing in a will 
as heirs of the body; for then Archber's caſe, Cc. are authorities 
for the plaintiff; And though the: remainder ſhould be void 
for the uncertainty, yet the deviſor's intention is plain, that J. B. 
was to have an eſtate for life only. 

The argument of Feffreys for the defendant is in Forteſ. 134. 

Afterwards, in Mich. term following, Mr. Lutwych argued tor 
the plaintiff, to the following effect: | l 

The queſtion, upon this ſpecial verdict, is upon the conſtruction 
of this will, Whether the deviſee, John Barker, be tenant in tail ; 
or only tenant for life? If tenant in tail, then. it muſt be agreed that 
he hed power to bar the remainder, to the leſſor, by the recovery 
which he ſuffered, If only tenant for life, then the recovery does 
not hinder the leſfor of the plaintiff, Jobn Bracy, from claiming 
by virtue of the remainder ; and he has a good title. 

I am to endeavour to make out, that John Barker was only 
tenant for life; and I inſiſt, 

1, That it was the plain intent of the teſtator, that he 
be only tenaut ſor life. | 

2. That his intention is-agreeable with the rules of law.; which 
will conſtrue the words of the deviſe, ta amount to no more than 
barely an eſtate fot liſe. | 
As to the intention of the teſtator, that ſeems: very plain; 
both from the words: that orcate the eſtate, and from other parts 
of the will. | | 

Firſt, he introduces the deviſe with theſe: words, . e my 
« worldly cute, Ec. that it may go, remarn, and be in my nume 
4 or bod: Now it is the ordinary prudence of every man who 
intends to ſettle his eſtate, fo as it may remain in his name and 
blood; to make the firſt taker tenant for life only: the experience 
in all ſettlements is agreeable to this notion. And bere, the de- 
viſor has endeavoured to preſerve his eſtate, either in his name 
or blood. Jobn Barker indeed is the only deviſee of his name; 


but the leſſor of the plaintiff (who is the remainder-man) is of 
His %%; for: he calls him his near kinſman Jabn Bracy : And 


therefore it can't be ſuppoſed that he would put it in the. power 
of the very firſt taker, to deſtroy that intention; which in fact 
he-endeavoured to do, immediately after the death of the tefta- 
tor, for be died but Fuly 10 1907, and Jobs” Barker levied a 
fine and \ſuffered a recovery in the A:chge/mas term following. 
Is the next place, when he comes to the words of the devile, 
| they ſeem to expreſs his poſitive intention, that Jobn Barker 
| | 4K BNET ſhould 
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he makes him tenant in tail; and plainly di 


ſhould be only tenant for life: For he deviſes the lands called 


Caſſwells, ſubject to ſome particular annuities; and then in the 
habendum, which is the proper place for limiting the eſtate, he 
ſays ; To have and to bold the ſaid lands and premiſſes to the ſaid 
Fobn Barker, for the term of his natural life only. That word only, 
ſeenis to be put in, on purpoſe to prevent any imagination, that 
Fobn Barker ſhould be more than tenant for life ; and according- 
ly he goes on, as knowing that tenant for life would be liable 
to waſte, and ſays, but without impeachment, of or for any manner 
of waſte ; which clauſe could be to no purpoſe if he deſigned 
him to be tenant in tail: And that is not anſwered by the in- 


. ſtance that was mentioned in King and Mel/ing's caſe, where 


there was a clauſe, in the will, that the deviſee ſhould have 

wer to make a jointure ; for there it muſt be his intent, not- 
withſtanding that, to make him tenant in. tail, becauſe he could: 
not make ſuch a jointure without a power, unleſs he deſtroyed the 
eſtate tail; but in our caſe, the cit of being diſpuniſbable of 
waſte would be uſeleſs. 

In the next place, the teſtator goes on, and ſhews how his 
lands ſhall go after the death of this tenant for life: ind from 
% and after bis aeceaſe, then to the iſſue malt of his body lawfully to 
« be begotten, if God ſhall hereafter bleſs bim with ſuch iſſue, and to 
« the hetrs males of the body of. fuch ur lawfully to be begotten.” 
Theſe words ſeem to intend a contingent remainder to the iſſue. 
It is to the iſſue male of his body lawfully begotten, if God 


hall bleſs him with ſuch iſſue. Theſe words! zf-Gud ſhall bleſs 


<< him, expreſs the contingency, and ſecm to intimate that 
che deviſe ſhould: have no operation, unleſs he had ſuch iſſue. 
And then, when he has veſted it in the iſſue as a purchaſor, he 
adds words proper for limitation, via. And to the heirs males 
« of the body of ſuch i ſue, lawfully to be begotten,” And then he 
limits the remainder to the leſſor of the plaintiff, viz. And 


for default of” ſuch iſſue, then to bis near kinſman John Bracy, and 


to the beirs male of bys body : there, it being a remote remainder, 
Bagviches between d 
words of limitation in the one caſe and the other. . 
Theſe ſeveral parts of the will may ſufficiently ſnew the intent 
of the teſtator, that Fobn Barker ſhould be only tenant for life. 
2. In the next place, His intention is agreeable with the 
rules of law; which will conſtrue the words of the deviſe, to. 
amount to no more than barely an eſtate for life. _ 13 
If the intention of the teſtator was to make him only tenant 


for life, ythere is no colour to ſay there is any rule of law broken 


by making that. conſtruction: Nay, the ſtricteſt rules of law, 
even in conſtruction of deeds, will be obſerved. For if. theſe 


words were in a deed, To one for life only, and after bis deceaſe, 


Zo e ten — and to the irs mak ofthe body of ſuch 
Me, 
it 
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i ue, thoſe are proper words to make a tenant for life, remainder 

to the iſſue in tail. 

* — word iſſue is a good name of purchaſe ; and ſo is Co. Lit. 
5. 36. 
mdeed where there is an eſtate for life, limited by deed, and 
afterwards there comes a limitation to the heirs of his body, there 
it will be an eſtate tail; becauſe there is an expreſs rule of law, 
in that caſe, that whenever the anceſtor takes a freehold by deed, 
and there is afterwards an eſtate limited to his heirs, that makes 
an inheritance ; but the reaſon of that is, becauſe the word heirs 
is a word of art in the law, which is neceſſary to make an eſtate 
of inheritance, and which in that particular caſe, by a rule of 
law, will have that effect; but if other words are made uſe of, 
and not the word heirs, it has not that effect in a deed: And 
that is the common caſe of a tenant for life, remainder to his 

ſons or his children, in that caſe it will veſt in them. as purchaſors. 
Why then ſhould it not be fo in caſe of a will, if it be the 
party's intention? The law often helps the teſtator's intent, 
where there are improper words; but it would be very ſtrange, 
if a teſtator's intent be to make a tenant for life, and he uſes 
words that are ſtrictly proper for it, that the court ſhould con- 

true it otherwiſe; for that would be ſo far from favouring the 
will, that it would take away the benefit of the law from 
him. | | 
There are no particular words neceſſary to make an eſtate tail 


in a will, as there are in a deed; and therefore the ſame words 


will be differently conſtrued, where the parties intention ap- 
| pears, ſo as to agree with that intention: This is manifeſt by 
the reſolution in Wild's caſe, 6 Co. 16, 6. There the deviſe was 
to Rowland Wild and his wife, and after their deceaſe to their 
children ; they had then a ſon and a daughter; And the queſtion 
was, Whether they had an eſtate tail, or an eſtate for life with 
remainder to their children for life. 
argument before all the Judges of- England, that it was an eſtate 
for life with remainder to the children for life, and no eſtate 
tail. 

The reaſons, given for this reſolution, ſeem to ſuit the caſe 


now in queſtion. For the Judges firſt conſider what would be 


the conſtruction upon thoſe words, if they had been in a deed ;\ 
and they ſaid, without queſtion it would have been an eſtate for 
life, with remainder to the children for life: Therefore, ſay 
they, what reaſon can be given, why it ſhould be an eſtate tail? 
To that will be anſwered, the intent of the teſtator; but then, 
ſay the Judges, that intent muſt be manifeſt and plain, and not 
obſcure and doubtful: And in that caſe, they ſay his intent does 
not appear plainly, that it ſhould be an eſtate tail; for perhaps 
his intent was agrecable with the rules of law, _ Bur 

| ut 


And it was reſolved, after 
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a N. Abr. 837. pl. 13. and there an aliter is omitted. 
2 


gut indeed, where a deviſe is to 2 men and his children, and he 
has none at that time, there the children cannot take in preſents; 
and in remamdaer they cannot take, becauſe it is limited to tbem 


in præſenti; and therefore, in that caſe, if thoſe words are to have 


any effect at all, they muſt make an eſtate tail. 
This difference proves, that it is the intent which governs, and 

makes it an eſtate tail; otherwiſe the law will prevail. 
As to authorities from caſes which have been adj ud 

are ſeveral that ſeem to come up, in reaſon, to the c 


„there 
in queſ- 


tion; but becauſe the caſe of King and Metling is te main au- 


thority that is relied on, or that ſeems to give any colour, for 
making this an eſtate tail, therefore I ſhall firſt give an anſwer 
to that. 

That caſe is reported in 2 Lev. 58. and 1 Vnt. 225. R. AI 
Ting ſeiſed in fee, having iſſue four ſons, William, Robert, Ber 
ward, and Jchn, deviſes the land in queſtion. in this manner: 
« I give my land to my fon Bernard for bis natural life, and 
after his deceaſe, I give the ſame to the iffue of his body law 
fully begotten on a ſecond wife; and for want of ſuch iſſue 
to Jebn Melling and his heirs for ever; provided, that Bernard 
% may make a jointure of all the premiſſes to ſuch ſecond wife, 
„ hich ſhe may enjoy during her life. In this caſe, it was 
adjudged in B. R. that Bernard Melting had but an eſtate for life; 
and that was by the opinion of Juſtice Tuiſden and Juſtice Rains 
Ford, againſt the opinion of Ch. J. Hale: But tho Houle differed 


in opinion at laſt, yet even be was a great while of another opi- 
nion; which ſhews that the caſe was exceeding. doubtfol. That 


judgment indeed was reverſed in the Exchequer Chamber : But 
without enteting into the. merits of the reverſal, I ſhall proceed 
to ſhew, that it differs entirely from this caſe: And I think the 
reaſons, which Ld. Ch. Juſt. Hale goes upon in that caſe, plain- 
ly ſhew the difference, and will rather be an authority for us in 
the caſe in queſtion. | | 

Firit, It muſt be obſerved, that my Ld. Hale grounds his-opi-- 
nion upon the intention of the teſtator. And therefore, if the 
intention af the teſtator was not ſo in the caſe in queſtion, that: 
caſe will be vo authority: And I think I may ſay, ftom the 
obſervations I have before made, that it is much plainer- in this 
caſe, that the teſtator intended only an eſtate for life, than that an 
eſtate tail was intended in the caſe of King and Melling. | 

In the next place, here are reſtrictive words; — To bold to him 


Far the term of bis natural life only: And that, my Ld. Hat him- 


ſelf ſeems to own, would” have made a different caſe; for he 
.cites.a caſe of a deviſe to an eldeſt ſon for life er non aliter, and 
after his deceaſe to the ſons of his body, which he ſays was held 
an eſtate for life, by reaſon of the words er non aliter. That 
caſe. is cited in Vent. 231. as being in 1 Ro: Abr. 839. but it is in 


3. The 
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3. The clauſe making the eſtate without impeachment of 
waſte was not in that caſe; and that clauſe could have no effect 
if it were an eſtate tail: And though my Ld. Hale anſwers the 
power which was given to make a jointure, that tenant in tail 
could not make a jointure without it unleſs by deſtroying the 
eſtate tail, that will not anſwer this clauſe. 

4. The words of limitation, added to the iſſue that were to take, 
"viz. to the iſſue male of the body, and the beirs male of the body of 
fuch iſſue ; This my Ld. Hale owns to be a difference, and takes 
notice of Archer's caſe, fo. 66. 6. Where the deviſe was for life, 
and after to the heir male of the body, and the heirs males of 
the body of that heir male : There, ſays he, the words of limi- 
tation being grafted upon the word beir, that word was intend- 
ed only as de/ignatio per ſonæ, and not for limitation of the eſtate; 

and for that purpoſe he alſo cites 3 Cro. 313. Clerk and Day's 
caſe. This is the ſtronger in our caſe, becauſe he names iſſue 
male for the words of purchaſe ; and the words of limitation. are 
very proper, and in the terms that the law preſcribes, viz. to 
the beirs male, &c. 8 

Lay, In the caſe in queſtion, the teſtator diſtinguiſhes be- 
tween an eſtate tail and an eſtate for life; for in other parts of 


the will he limits eſtates tail by proper words. 80 it is to the 
leſſor of the plaintiff, and the E. male of bis body: And fa 
likewiſe, in the inſtance of the limitation to the i/ue, in the 
fame ſentence he diſtinguiſhes between that and the heirs male of 
the body. A Kg | 


vid. the caſe of Lie v. Grey, - 


which caſe (fays Mr. Lutwyche) would have been 
material to haye been cited, but was omitted, 


In the principal caſe, judgment was given for the plaintiff by 
the whole court. | | 


Raym. 315. 2 Leu. 
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II Annæ Reginæ in C. B. 


Thornby ver/us Fleetwood. 


\ HIS caſe was, thrice argued at the bar in C. B. 
I. In Trix. 11 Anne, by Serj. Hooper for the plaintiff, 
and Serj. Pengelly for the defendant; 2. In Mich. fol- 
N lowing, by Serj. Pratt for the plaintiff, and Serj. Se/by 
for. the. defendant ; and 3. In H/. following, by Sir Thomas Powys 
for the plaintiff, and Serj. Cheſbyre for the defendant. The ar- 
guments of Serj. Hooper. and Serj. Pratt for the plaintiff, and of 
Serj. Pengelly.and Serj. Selby for the defendant, were never be- 
fore publiſhed : And they were, in ſubſtance, as follows. 
© Serj. Hooper. This is an ejectment brought upon the demiſe 
of the duke and dutcheſs of Hamilton. They have demiſed the 


- eſtate in queſtion to the plaintiff Thornby; who, by virtue of 


that demiſe, entered and was poſſeſſed, till he was ejected by 
the defendants. The defendants have pleaded not guilty; and 
iſſue being joined, the cauſe was tried before your Lordſhips. 
And the jury have found, in the firſt place, the pedigree of the 
Gerrards.. They find that Tamas, lord Gerrard, who was the 
common anceſtor, had iſſue two ſons ; Gilbert his firit ſon, and 
John his ſecond fon : That Gilbert had iſſue Dutton lord Gerrard, 
and one daughter who married into the family of the Owens; 
Dutton had . iſſue Charles lord Gerrard; and he had iſſue Digby 
lord Gerrard, who was father to the dutcheſs of Hamilton  Fobn 
had iſſue Richard, who had iſſue Charles, William, Philip, Jo- 


ſenb, and Frances who is the wife of the defendant Fleetwood. 


The verdict finds, that Charles lord Gerrard being ſeiſed in fee 
of the lands in queſtion, in Szafford/hire and other counties, 
made a ſettlement of his eſtate (by leaſe and releaſe dated the 
28th and 2gth of November, in the 12th year of King Charles the 
ſecond) upon his marriage with Jane the daughter of Digby: 
Which ſettlement was to theſe uſes. As to part of the lands, 
to Charles lord Gerrard and Jane his intended wife, for their joint 


lives and the life of the longeſt liver; remainder to the firſt and 


every other ſon of that marriage in tail male; and if there _— 
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be failure of iſſue male, then there is a term of 500 years limit- 
ed to truſtees, to raiſe portions for daughters: Then it is limit- 
ed over to the heirs male of Charles lord Gerrard, who made 
the ſettlement; and for want of ſuch iſſue, to the right heirs of 
| Charles lord Gerrard. | | 
They find that Charles lord Gerrard in the ſpecial verdict and 
in the ſettlement was the ſame perſon; and that after making 
the ſettlement, the marriage was had, and they were ſeiſed, and 
had iſſue D#gby, their only ſon. That Digby died without iſſue 
male in the year 1684, and that TJobn the ſon, and Richard the 
grandſon, died in the life of Digby lord Gerrard. That Richard, 
who was the grandſon, had iſſue four ſons and one daughter. 
That Charles, the ſon and heir of Richard, entered on the pre- 
miſſes not in jointure, and was ſeiſed, claiming the reſidue after 
the death of the jointrix. That Charles and Philip, in the life 
of Richard their father, (that is to ſay) in the year 1676, being 
then infants and ſubjects of the king of England, did go into 
parts beyond the ſeas into a Romiſh ſeminary of jeſuits, under the 
obedience of the king of Spain; with intent to reſide in that 
popiſh ſeminary, and to be inſtructed in the- popiſh religion, 
and in the church of Rome. That they reſided there for the 
ſpace of five years; and were educated in the popiſh religion, 
and continued to profeſs that religion. That Charles returned 
into England in the year 1681, and Pbilip in the year 1683; and 
that after the death of Digby lord Gerrard, Charles executed a 


bargain and ſale of all the eva ew not in jointure, to make a 


tenant to the præcipe, ſo that a common recovery might be had. 
That a common recovery was had accordingly, in which the 
tenant vouched Charles, the fon of Richard. That after the 
death of Fane, the widow and reli of Charles lord Gerrard, her 
jointure dropping, there was another leaſe and releaſe made by 
Charies, to make a tenant to the. præcipe, and another recovery 
was had of the jointure eſtate. They find that William and Foſeph 
died in the life-time of Charles, without iflue. That Charles died a 
papiſt. That Philip is living, and ſtill a papiſt. That the widow of 
Clarks is living. And that Roger Quen is the grandſon of Alice, 
and living, and a proteſtant ; and the next proteſtant of kin to 
. ©: a $iis | 7 

: "This caſe is great in value, for the whole eſtate of the Ger- 
rards comes in queſtion; but it is much greater in conſequence. 
For the chief point is, Whether the great batrier againſt popery 
ſhall be ſhaken and ſet aſide? There can «be nothing more un- 


23 than endeavouring to take away the eſtate from the 


cir-general of the family, when the heir- general was poſt- 
ned to make way for the heirs male; and yet, now there is a 
failure of that line, they endeavour to defeat the heir-general of 
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that family: But we ſhall ſhew, that the law in this caſe is wi th 
the dutcheſs. | 
There, will be four points in this caſe. | 
- 1, That by the ſtatute of king James I. cap. 4. which is a pub · 
lic law, he whom they call lord Charles (for I muſt fay Charles, 
the ſon of Richard, never was lord Charles and his brother Phi- 
lip never had any eſtate or intercſt in theſe lands; being never 
able to take any thing in them, till they performed a condition 
ecedent to the veſting of any ſuch eſtate or intereſt in them, 
2dly, That the Ratute made in the firſt year of king James 
is not repealed, either by the ſtatute of the third of king James I, 
or by the third of king Charles I. 
zaly, That neither of the recoveries ſuffered by Charles, either 
of the jointure eſtate, or of that which was not in jointure, are 
valid; for that there was no tenant to the præcipe, nor could 
any be made, in order to ſuffer ſuch recovery. : 
 4thly, That Philip, who is the youngeſt ſon. and laſt male of 
this family, is till living; yet nothing veſting in him, the 
eſtate goes over to the dutcheſs, there being an incapacity in 


Philip to take any thing. 


To make out the firlt; it will be needful to obſerve, that by 
virtue of the ſettlement of the 1ath of king Charles, all the en- 
tails and reverſions in fee are veſted in Digby lord Gerrard, who 


was the only ſon of lord Charles. For the firſt limitation was to 


him and his lady tor life; then to the firſt and every other fon 
of that marriage in tail; then to the heir-general. of the body 
of lord Charles ; then to tne heirs of the body of lord Thomas ; 

and then to the right heirs of the body of the lord Charles. Now 
lord Digby had all theſe in him: He was eldeſt and only ſon of 
lord Charts ; he was heir-general of the body of lord Charles ; and 
be was heir-male of the body of lord Thomas ; and he is right 
heir of lord Charles. So that all theſe eſtates, limited by that 
ſettlement, were entirely veſted in D:gby lord Gerrard, charged 
with the lady's jointure: And there is no remainder veſted in 
any of the collateral line. Pea "4-24.42 2-4; ' 
Before the death of lord Digby, Charles the ſon of Richard, 
and the preſent I bi/jp were difabled to take any eſtate; and that 
will appear by the clauſe in the act of the firſt of king / ames. 
The conſequence is, that if the diſability were attached before 
any eſtate veſted in them, then nothing could veſt in either of 


| them; which will overturn the pretended title of the deiend- 


ants, n | x | : 
- The clauſe that makes out this diſability, is in the firſt of 
King James I. That all and every perſon and perſons, under 
the king's obedience, which at any time (after the end of this 
ſeſſion of parliament) ſhall paſs 6r go, or ſhall ſend or cauſe to 


| be ſent any child or other perſon, under their or any of their 
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13 into any the parts beyond the ſeas, out of the 
ing's obedience ; to the intent to enter into or be reſident in 
any college, ſeminary, or houſe of jeſuits, prieſts, or popiſ or- 


der, profeſſion, or calling whatſoever ; or repair in or to any 


the ſame, to be inſtructed, perfuaded or ſtrengthened in the po- 
piſh religion, or in any fort to profeſs the ſame ; every ſuch per- 
fon, ſo ſending or cauſing to be ſent any child or other perſon 
beyond the ſeas, to any ſuch purpoſe or intent, ſhall, for every 
ſuch offence, forfeit to his majeſty, his heirs and ſucceſſors, 
1001.“ 

This is as to the perſons ſending; but then comes the clauſe as 
to the perſon ſent. | 

% And every ſuch perſon ſo paſſing, or being ſent, beyond 
the ſeas, to any ſuch intent or purpoſe as aforeſaid, ſhall, by 
authority of this preſent act, as in reſpect of him or herſelf only, 
and. not to or in reſpect of any his heirs or poſterity, be diſ- 


abled and made incapable to inherit, purchaſe, take, have or 


enjoy any manors, lands, tenements, annuities, profits, com- 


modities, hereditaments, goods, chattels, debts, duties, legacies, 


or ſums of money, within this realm of Eng/and, or any other 
his majeſty's dominions : And that all and ſingular eſtates, terms 
and other intereſt whatſoever, hereafter to be made, ſuffered 'or 
done to or for the uſe or behoof of any ſuch perſon or perſons, 
or upon any truſt or confidence mediately or immediately to 
or for the benefit or relief of any ſuch perſon or perſons, ſhall 


be utterly void and of none effect, to all intents, conſtructions 


and purpoſes,” 
No if this clauſe has eſſence ſtill, and is not repealed, I 
think it is impoſſible to have words more ſtrong, to put a diſ- 
ability on Charles and Philip, to take any thing in this eſtate; 
The words of the verdict find, that they were thus ſent beyond 
ſea, with an intent to be inſtructed in the popiſh religion ; and 
that they went into a ſeminary at St. Omer's. So, by this clauſe, 
they were not only diſabled to take this eſtate, but the uſe itſelf 
for their benefit is void. I take it the lord Charles was totally 
incapable, and nothing could veſt in' him, till the performance 
of a condition precedent ; for there is a clauſe that ſays, If you 
do conform, then you ſhall inherit; and that I take to be a con- 
dition precedent. And there being no conformity found in 
Charles or Philip, nothing could veſt in them. This act was 
made for promoting our religion, as by law eſtabliſhed; and 
therefore ought to be conſtrued liberally for obtaining the end 
for which it was made. But we have no need to labour for a 
conſtruction. If there was an eſtate veſted in them, before the 
diſability found, this ſtatute would not be in the caſe ; for 
if the eſtate had been veſted, then the ſubſequent ſtatutes muſt 
have been conſidered. . But this is the fingle ſtatute that hinders 
the eſtate from veſting. | 
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It will be objected, if the eſtate tail did not deſcend to Charles 


and to Pbilip, what is become of it? For it is and was well 


created by the ſettlement of lord Charles. 

An. We think it will go, by reaſon of that ature, to 
thoſe that ate next in reverſion or remainder; but they being 
diſabled, it will be as if lord Thomas died without iſſue male. 


Here is no iſſue male in being at the time of the death of Dighy 


lord Gerrard, Who was capable of inheriting; and then it is, as 


if he died without iſſue: And then the eſtate muſt go to the 


heir-general, ' who is the dutcheſs. As to the lands, 1 take 
it the freehold muſt be in ſome body; and if it don't go to the 
dutcheſs, in reſpect of their diſability, it can go to no body; 
and the law will always find out a tenant to the freehold. I ſay, 
by this clauſe, Charles and Pbili r= are diſabled; and this ſtatute 
does not give it over to any ot as ſome other ſtatutes do : 
Then if they are rendered ancapable, it muſt go to the dutcheſs, 
who is the heir-general. This eſtate can't go to Charles and 
Pbilip, becauſe they are diſabled to take in reſpect of themſelves 


only; and it can't go to the crown, becauſe nothing veſted in 


Charles ot Philip to forfeit. If a ſtatute. ſays, fuch a one ſhall 
forfeit, that ſhall veſt nothing i in the cron, but what was veſt- 
ed in the party before; and if nothing was veſted in Charles or 
Pbilip, it is impoſlible any thing ſhould be veſted in the crown, 
upon any offence they ſhould — EY It can't go to the next 
of kin, for nothing in that ſtatute mentions the next of kin. 
Then if it can't go to Charles or Philip, nor to the crown, nor 
to the next of kin, where can it go? To none but the dutcheſs, 


who is heir- general, and was to take on failure of iſſue male. 


Now to prove that Charles was never lord Gerrard, there is 
the caſe of the lord Delawar, in 11 Rep. fal. 1. William, the ſon 


of Womas lord Delawar, was, by act of parliament, (diſabled to 


enjoy any-honour by deſcent; and when Thomas lord Delawar 
died, he was called no more than William Het, Eſq; till after- 
wards he was called by writ in queen Eliaabeth's time; and 
then he fat as puiſne lord. But that diſability being only per- 

ſonal, when his ſon came to inherit, he petitioned: the crown 
that he might fit in the place of his anceſtors. It was referred 
to the confideration of the Houſe of Lords, and they deſired the 


opinion of the judges; and upon conſideration of the matter, it 


was determined, that the petitioner's father was only William Weſt, 


i Eſq; and was not lord, till he was called by the new writ. But 


when his diſability was removed, his ſon was reſtored ; and 
took place according to the antiquity of the barony. . 

This is the ſame caſe with ours; for it ſeems to be the ts 
difability from enjoying that honour, as from enjoying this eſtate. 
And tho' the jury find him to be rd Charles, that is nothing: For 


if they find, 2 verdict, R not » 
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be lord, then calling bim fo ſhall not be of any effect. I can't 
compare this caſe to any one more like, than that of a ſettlement 
made to feveral uſes, with a power of revocation ; when any 
one of the uſes is revoked, the eſtate muſt go on to the others, 
as if that uſe had never been appointed. This act of parliament 
is a revocation of that uſe; and if fo, it muſt go as if that uſe 
had not been limited. So if a uſe be limited to A. for life, 
then to B. for life, then to C. upon condition ; if that condition 
is never performed, the eftate mult go to the other uſes: And 1s 
Here, the dutcheſs will take as heir-general, in caſe Charles and 
Philip did not perform the conditions, in order to veſt the eſtate; 
and that the jury find they did not. | 

The ſecond point is, that the ſtatute of the firſt of K. James 
is not repealed by any ſubſequent ſtatute, either in expreſs words, 
or by neceſſary implication: If it be repealed; it will be pre- 
tended to be repealed, either by the ſtatute of the third of king 

ames, or the third of king Charles. It would be difficult te 
imagine that the ſame parliament, which in the firſt year of king 
James made this diſabling act, ſhould in the third year repeal 
it; eſpecially if we conſider what paſſed in the mean time, 
namely, the ſtatute which makes an anniverſary of the gth of 
November, But we think, as there are no words that repeal it, 
ſo there are no inconſiſtencies between the two acts; but they 
ſtand well together, and have their different effects. The fta- 
tute of the firft year is the ſingle ſtatute that puts a diſability to 
inherit, where the eſtate was not veſted. That of the third is 
for prohibiting any from travelling beyond ſea, without licence, 
upon pain of forfeiting their eſtates to the next- proteſtant heir. 
Now thoſe ſtand together ; the latter ſtatute'only refers to their 

ing beyond fea without licence: And if this ſhould repeal the 


ormer, what would be the conſequence ? Inſtead of erecting a 


bulwark againſt popery, here is a gate opened for it. For ſup- 
oſe he has a licence to go beyond ſea, and goes into a ſeminary ; 
he is then under no diſability, and can't be puniſhed by the latter 
ſtatute, becauſe he had a licence; fo that if the firſt be repeal- 
ed, then there is no diſability. The former act relates only to 
ſach as ſhall be ſent into a ſeminary, to be ſtrengthened in the 
popiſh religion; in that caſe the ſender fotfeits 1009. and he that 
18 fent is diſabled,” | Yor 
The ſtatute of 3 Fac. cap. 5. ſays, “That if the children of 
any lubject within this realm (the faid children not being mari- 
ners, merchants, or their apprentices or factors) to prevent their 
good education in England, or for any other cauſe, ſhall here- 
after be ſent or go beyond the ſeas, without the licence of the 
king's majeſty, or fix of his honoutable privy council (whereof 
the principal ſecretary to be one) under their hands and ſeals, 


that then all and every ſuch child and children fo ſent, or 
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which ſhall go beyond the ſeas, ſhall take no benefit by any gift, 


- conveyance, deſcent, deviſe, or otherwiſe, of or to any lands, 


tenements, hereditaments, leaſes, goods or chattels,: until he or 
they, being of the age of eighteen years or above, take the oath 


mentioned in an act of parliament made this preſent ſeſſion, 


intituled, An act for the better diſcovering and repreſſing of 
popiſh recuſants, before ſome juſtice of the peace in - county, 
liberty, or place, where ſuch parents of ſuch children as ſhall be 
ſo ſent, did or ſhall inhabit or dwell: And that in the mean 
time, the next of his or her kin, who ſhall be no popiſh recu- 


_ fant, ſhall have and enjoy the ſame lands, tenements, heredita- 
ments, leaſes, goods and chattels, ſo given, conveyed, deſcend- 


ed or deviſed, until ſuch. time as the perſon ſo ſent or gone be- 


 yond the ſeas, ſhall confirm himſelf or herſelf, and take the afore- 


ſaid oath, and receive the ſacrament of the Lord's Supper. 


By the/latter ſlatute nothing is forfeited, if there be a licence 


to go beyond ſea. By the former ſtatute, notwithſtanding a 
licence, they incur a diſability. By the latter they forfeit what 
is veſted in them; but there is no incapacity to hinder the veſt- 
10g. e former ſtatute ſeems [chiefly to prevent an education 
in/popiſh-ſeminaries : But the other is calculated to prevent all 
perſons from going beyond ſeas, without licence; which is 


grounded on this preſumption, that if they do go beyond ſea, 


they will imbibe thoſe principles, which will render them dan- 


gerous to the government: So that both ſtatutes ſtand very well 


dagger. meme 
In Foſter's caſe, 1 1 Co. 56. and in Roll. Rep. it is laid down for 
a rule, that whenever two ſtatutes may ſtand together, ſuch con- 
Nruction ſhall be made of them, as to make them conſiſtent. 

The other ſtatute: is 3 Car. c. 2. And if the act of firſt of 


king James was once repealed, yet it is revived again by this 
act. The words are, foraſmuch. as divers ill affected perſons, 


If the firſt of king James had been once repealed, this act will 
revive. it again. Nay the parliament had ſuch an eye to the act 


of the firſt year, that they took no notice of that of the third, 
That they found might eaſily be cluded; It was eaſy to pre- 
tend to be a ſailor, or to trade a little, and then he is a merchant; 


and may go abroad into a ſeminary, and there is no ſort of for- 


.  Tredway's caſe was urged at the trial, as an authority againſt 


us: Therefore we muſt give ſome anſwer to it. Firſt, as to 
the authority of that caſe, it was in the Court of Wards; three 


judges were there, two of whom were of the ſame opinion, and 
the other differed. But if you take the facts, as they are there 


Kated, it may be difficult to ſupport that caſe. In that caſe the 
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ſtatute of the firſt of king James is not mentioned, but it ſtands 
upon the third. And the reaſon was, becauſe if there was a diſ- 
ability in the ſiſter from inheriting, and the crown had infiſted 
on that: ſtatute, then the title of the crown had been out. And 
the other ſide did not inſiſt on that ſtatute; becauſe they 
were the next proteſtant heirs, and ſo were ſafe upon it; 
In that caſe it appears, that Zetitia was à nun profeſſed 
in Doway, tho“ it don't appear when ſhe was profeſſed. She 
was as if dead. But they ſay, how will you try that profeſſion ? 
The courts — can't write to thoſe religious houſes. True! 
But it was admitted ſhe war profeſt. That caſe, however, of 
Tredway don't come up to ours; for firſt, it relates to an eſtate 
which was veſted; but we rely on the firſt of king James, that 
revents the veſting : Nay, in Tredway's caſe, the eſtate was 
held ; in capite; and it was ſaid, that if it had been a_ common 
caſe, the next ſiſter might have entered preſently. > 
The third point is, that the common recovery, and the leaſe 


and releaſe, found to be executed by Courier, have no elſfec to 


bar the dutcheſs's reverſion,” . - 
This point, in a great meaſure, depends on what is ſaid bel 
Cong for if Charles, the ſon of Richard,-had nothing in the lands, 


then he could make no tenant to the præcipe: If he had nothing. 


he could convey nothing. If the ſtatute diſables him from giv- 


ing, then conſider how the tenant to the recipe? is made, It 


is by bargain and ſale inrolled. Now! a bargain and ſale is a 
conveyance, that don't work a torte Nothing paſſes by it, but 
what may lawfully paſs; and if he had no eſtate in him, his te- 
pant to the præcipe could not be good. Now as by the ſtatute 
of the firſt of king James nothing can veſt; let us ſee how it will 
be by the third of k ing James. By that ſtatute the eſtate goes 


to the next of kin, and that muſt be 'a freehold determinable on - 


the life of Charles. If it be veſted in the next of kin, he is nei. 

ther tenant to the præcipe, nor joins in making him. 
That the next of kin muſt have a freehold is plain. For it 

can't be ſaid that he has an eſtate af will; and that Charles, by 


his conforming, might have deſtroyed it: He is no more tenant | 


at will than à mortgagee, becauſe the mortgagor may deſtroy 
his eſtate by paying the money. Neither can he be ſaid to have 
an eſtate for years, ſince then it muſt be certain how long that 
term may continue; not how long it aff, but how Tong it may, 
continue. If then it can't be an eſtate at will or for years, it 
muſt be for life. I ground this ſuppoſition that We were on the 
ſtatute of 3 Jac. Ihe ſecond recovery of the lands that were in 
Jointute is much upon the ſame footing; for the tenant to the 
pracipe there is not made by any tortious act, by feoffment or 
fine; but by leaſe and releaſe, which can paſs nothing but what 
r lawfully paſs. It is not found, that by virtue of the bar- 
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n and "_ or ox. the leaſe and | releaſe, the — or leſſee 
entered, or were poſſeſſed. It is a queſtion, whether Charles 
could make a diſſeiſin; for the act ſays, he ſhall not rale any 
eſtate, and a diſſeiſin is taking an eſtate. He may indeed be a 
treſpaſſer, but he can't do any tortious act that ſhall make a diſ- 
ſeifin, . The tenant being thus made, here is a writ of entry 
brought againſt ſuch as are not tenants; and they vouch Charles 
lord Gerrard: Now there is no fuch-perſon in being, for the act 
of parliament bas diſabled him. When neither the party vouch- 
ed, nor the tenant to the præcipe had any thing in them, the 
recovery muſt be bad. After a great length of time, the court 
will preſume a tenant. But where ſeveral deeds are produced, 
which are inſiſted upon ta bave made a tenant, if they do not 
make a good tenant, the.court will dever preſume another. 
They themſelves ſeem to yield up this point of the recovery ; 

for if that had been goed, and the eſtate. Ls the have found it) 
declared to theſe uſes; no doubt Mr. Fleetwood would have a 

IC | good title. But the jury doubt, and therefore, i in their verdict, 
= look for the next proteſtant heir, and that is ſaid to be Mr. 

. Owen. \ This, however, is a point J fhall- ſpeak to, whether it 

ſhall be jure repreſentations or jure e MPI for 3 __ | 
— I ſentptionis the dutchels, js. the next heir. 
<2 IE The laſt point is as to Philip, that n — in him. This 
wilt depend on what has been ſaid — for tho Phil'p be 
alive, yet the jury have found a title, becauſe he is diſ- 
abled to take: And if nothing did veſt,” he could forfeit nothing 
to the next proteſtant heir. Pete tho' it is found that Mr. 
Owen is the next proteſtant kin to Phil, yet it is not found 
that he was next of kin at the time when Charles died. Now 
if the eſtate veſts in the next of kin, and he dies, it can't go 
to the next after him; for it is an intereſt veſted in him, that 
was next of kin at that time. And it is not found: at he wat 
next of kin when Charles died. 
This being the cale; that aching veſted in Gerin ahi re- 
covery can t be good to bar the remainder; for if it ſhould rs, 
it would be upon a notion that ſomething veſtet. 
But it is ſaid, - tho he can't take, in teſpect of himſelf, yet he 
may take in teſpect of his heir. This is ſtrange to think, that 
be took fo much, as to enable him to deſtroy the eſtate that 
his heir is to claim thro' him ; for there is no attainder. Bot 
he can't take ſo much as to enable him to bat the remainder 
that is in the dutcheſs. 

We hope there is no title found for hs Ede of the plajocif, 
What is inſiſted on, that we have endeavoured to find a title, is 
nothing; for we were in poſſeſſion, and therefore it is ineum- 
bent on them to make out a title. Their entry on us ſignifies 
_ unleſs ** had a right: And tho” he ſays, we ſeem to 
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waive the former part of our defence, that is nothing; for the 

— inſiſts upon every thing that may ariſe to defend his 
eſſion. | | | 

As to what be admits, it goes a great way in this caſe; that 

is, that an eſtate ſhall deſcend thro Charles and Philip. If that 

be ſo, I know not how the leſſor of the plaintiff can have a title 

in reverſion ; for where a man has an eſtate, and can tranſmit 


it, that eſtate muſt continue in him, and he in reverfion can 


have nothing at that time: And he that has an eſtate tail, has 
the whole inheritance in him, and therefore muſt have a right to 
ſuffer a recovery. NIP: 

I apprehend the act of king Charles will be moſt material in 
this caſe; yet I will endeavour. to ſhew, that by the firſt of ki 
James the whole inheritance veſted in lord Charles; that the diſ- 
ability is only. perſonal and temporary, and goes no further than 
to give away the profits during the time of his nonconformity ; 
and that ſuch conſtructions are always made on theſe ſtatutes. 

The counſel on the other fide leave out half of this act of par- 
liament, and argue only on one part, and that is, to be a total 
difability : But if it were ſo, it would be impoſſible they ſhould 
tranſmit any thing. The words of the a& are, That they ſhall 
be diſabled in reſpect of bim or berſelf ox L v, but not ta or in reſpect 


of any of their beirs or paſterity. It is plain then that the firſt 


puniſhment was only deſigned to be temporary and perſonal, and 
no diſability goes to the iſſue or heir: For the parliament, to 


prevent any inconveniency that might happen from general 


words, and to ſhew the heirs were to come in, adds theſe words, 
* Not to or in reſpect of bis beirs or poſterity.” But by the con- 
ſtruction on the other fide, this clauſe for the heirs is quite ex- 
cluded. There was one point inſiſted on at the trial, that they do 


not now mention; namely, that Charles and Philip being difabled, - 


the eſtate was transferred to Joſeph, he being a brother and a 
perſon capable to take; and that Joſeph dying without iſſue, the 
eſtate came to the dutcheſs : But that deſtroys the pretence of 
it's coming to the dutcheſs; for he being a party capable to take, 
and the a& not deftroying the title of thoſe who come under 
him, they claim paramount the dutcheſs. 

On the ſtatute of the firſt of king James, I obſerve that there 
is no diſpoſition made of the lands to the crown, or any other 
perſon ; whereas by the ſtatute of 6 Rich 2. there was a direc- 
tion, that the next of blood ſhould immediately have title: 
Whence I infer, that when the parliament intends to take away 
the eſtate intirely, they direct to whom it ſhall go; becauſe 
they muſt found their title on ſuch act of parliament, and can't 
found it upon the common law. And tho' at that time acts of 
parliament were drawn: more | conciſely, yet if that act were 
to be drawn out to a proper length, it would make this caſe 
* pretty 
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clauſe, with reſpect to his heirs or poſterity, goes through the 


pretty plain. The act ſays, he ſhull be incapable to take with 
reſpect to himſelf, but not for bis heirs; therefore, to read in 
that manner, it enacts, That he who ſhall go beyond ſeas, &c, 
ſhall be incapable, with reſpect to himſelf, but with reſpect to 
his heirs or poſterity he ſhall not be made incapable ; for the 


7 


whole act of parliament. um 8 3734 9 1 
I take it to be a rule, in the expoſition of acts of parlia- 


ment, chat diſabilities, which are only temporary and perſonal, 
don't remove the eſtate out of the perſon, but only ſuſpend the 


perception of the profits; for the eſtate deſcends from them to 


the iſſue: And it is not like the caſe of an attaiader, which im- 


poſes an entite difability, and where as the perſon attainted can 
take nothing himſelf, ſo nothing can go from him. Fenant in 
tail or in fee is diſabled during his nonconformity, or during his 
life; but ſtill the greateſt part of his eſtate is untouched, and all 


that remains, unleſs it be given to ſomebody elſe, remains in 


him, to deſcend to his heirs. It follows then of neceſſity, that 
his eſtate muſt veſt in and deſcend from him; for unleſs it veſts 
in it cannot deſcend rom him; and by that conſtruction, the 
penalty would be carried to perſons who, by the act of parlia- 
ment, are intended to be ſaved: For if there be a total diſ- 
ability, then the heir, Who is to claim afterwards, is deprived 
of his claim ; becauſe the act don't give him any new title, nor 
any reſtitution or remedy to recover, but by bis former title: 
Then of courſe, if he has no neue title, and the old one is taken 


away, the heir are ere of his eſtate: And yet theſe words 


are put in, on purpo 
In 1 Ih. 292, 293. it is agreed by my lord Cote, that if te- 
nant in tail has iſſue two ſons, one & fare his pardon, the other 
after, and dies; nothing can defcend to the younger, for that 
the eldeſt is living and Gabled; but if the eldeſt bad died in the 
Jife of the father, ibe eftate weu'd have come to the younger, per fer- 
mam dont. 4827-1 e Tot 219) 1 | 
The ſtatute has made this diſtinction, that a perſon. may be 
diſabled to ſome purpoſes, as to the perception of profits, and 
vet he ſhall take for the benefit of his iſſue; and the caſe of the 
lord Delawar, 11 Car. fully proves it: The eldeſt ſon, in the 
life-time of his father, by act of parliament, 3 Edw. 6. was diſ- 
abled, during bis life, from claiming or enjoying any dignity, 
honour or eſtate, by deſcent or otherwiſe.” So that there are as 


to prevent any hard conſtruction of the 


foll words in that act as in this: And there was a determined 


ſet time for which this diſability ſhould be. After the death of 


lord De awar, his ſon was called Wiltam Weſt, Eſq; till the lat- 
ter end of queen E/izabetb's reign; becauſe the act diſabled him 


totally during bis life: And tho he was afterwards called — the 
2 | | | oule 
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Houſe of Lords by a new writ, yet, upon his death, his fon 
prayed to be admitted, according to the dignity of the family: 
And it was agreed, that the eſtate in dignity was all along in 
William Met; for although the exerciſe of it was interrupted, 
being but a temporary ſuſpenſion, it continued in him, and 
his heirs ſhould claim it as deſcending from him. It was ob- 
jected in that caſe, that, the father being diſabled, the ſon could 
not claim under him: But the difference was taken between an 
abſolute diſability, by the corruption of blood, and what was 
only perſonal and temporary; and this diſtinction is agreed in 
1 Vent. 416. 2 Roll. 418. | 
It is neceflary that the act ſhould have this conſtruction, other- 
wiſe the proviſo, which is for his benefit on conformity, would 
be void; It is called on the other fide a condition prece- 
dent ; but I take it only to be a condition, in order to be re- 
ſtored to the perception of the profits. In the proviſo there are 
no words of reſtitution, but only that upon his conformity he 
ſhall be capable: There being no words of reſtitution, y Gr 
that the eſtate was not out of him : Therefore I take it, the 
meaning of this act is, that he ſhall be diſabled only as to the 
benefit of his eſtate. e 5 
The ſtatute of the third of king James includes every offence 

contained in the former; but the former being ſilent, as to the 
diſpoſition of the eſtate, that affords ſome reaſon why the third 
of that king was made. By the firſt of king James, I take it, 
the king was to have the profits; for there being no private 
perſon mentioned, and it being no offence againſt a private-per- 
ſon, it muſt go to the crown, Now the act of the third of K. 
James don't alter the penalty, but aſcertains the perſon who is 
to enjoy the benefit of it; and ſays, ©, That all lands, Cc. ſo 
given, ſhall be enjoyed by the next of kin, who ſhall be no 
recuſant.' This act ſhews that be takes the eſtate, tho' the next 
of kin ſhall have the profits; and theſe words in the act don't 

_ carry any eſtate of freehold to the next of kin, for the next of 
kin ſhall account to him that was diſabled, in caſe of confor- 
-mity, So again, in this act of parliament, thete is no clauſe of 
| reſtitution as to the /ands; but as to the goods and chattels, which 

are forfeited; there is an expreſs clauſe of reſtitution. | 
In the caſe of Tredway, [determined by Meuntague and Hobort, 

and confirmed in 1 Keble 203. ] it is agreed, that the next of kin 
bad nothing but the pernancy of the profits ; and Tuiſden ſaid, 
that the conformity of the perſon determined the perception of 
the profits : And the ſtatute of king Charles I. confirms the idea, 
that the eſtate was not taken out af the recuſant; becanſe it is 
ſaid, he ſhall forfeit his eſtate of freehold during bis fe. In that 
ſtatute, there is no new offence mentioned; but only that of be- 
ing educated in a private family; and yet, by that ſtatute, his 
IE y 7 IO | eſtate 
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eſtate of freebold during "I 2 (all-be forfeited : So that here 
is 4 different forfeiture. impoſed fot the ſame crimes as are men · 
tioned in the ad of King James. That act gave the profits to 
the next of kin and this act, to prevent any favour in the next 
of kin, gives it to him for life, and withour any account. 
ln the cafe of iſſue in tail, there ought to be drodger words 
to carry an eſtate from them, than in the, vaſe of an eſtate in fee 
fimple becauſe the iſſue in tail claims under an act of parlia« 
ment :: And therefote though an act of parliament impoſes 2 


' forfeiture of dends and tenements, yet in the caſe of un eſtate 


tail, tenant in tail forfeits for life only; and the eſtate ſhall go 


afterwards to the iſſue in tail. And therefore it is agreed that 


the acts of 25% Ed. 3. and 27 Ed. 3. ſhall not repeal the ſtatute 
de dom s, and there beibg no expreſs b =w away the eſtate 
toll, it muſt temain in the recuſant. | 


It has been ipſted that Charles and Philip are looked upon as 


perſons not in being; but that is different from the words of the 
act; for the act takes care of them, if they conform, by di- 


rocting that they ſhall have their eſtate again to all intents and 


purpoſes; and it alſo males a provitos: for their r and 
poſterity. 


As to what is objected, that by the 1ſt oft King voor, the 
eſtate can't: go to the crown, becauſe nothing can be forfeited to 


the crown but what was veſted; it is à rule that when any 
thing i is given «way from the perſon, and not given over to any 
other, l muſt go to tho crown ; and r I in een 207. 
*Thers is another teaſon why they aer ewa eee 
for by this act of parliament, whatevet-puniſhment was on Charles, 
ait was only to his own ihtereſt ; and PG lip could not be affected 
during his life: Philip is ſtill living and may conform, ſo that 
whilſt be is living, they can't pretend to take any advantage of 
the diſability that was in Charin. Hob. 45. Philip's intereſt 
could not commence till the death of Charles, without iſſue ; for 
this act could have no influtnee on Piul p during the life of 
Cherles,: as the eſtate continued in Char len for the benefit of thoſt 
ho wete to come after him: So, he being dead, all bis diſabi- 
lities are gone with him, and 1 dan t claim any tiny by Few» 
fon of any. diſability in him. 919 Mi) 1 
If the eſtate continued in Gherks; then t may infer, rſt, thee 


: the rebovety was good for if the eftate tail was in him, it 


would have been good, if he had been tenant to the precipe r 


But if he had only a right to the eſtate, ſtill he cbmes in s 


vouchee, and therefore it is à good recovery, there being à good 
tenant! to the præripe. And (barles entring upon the death of 
lord Diydh, and taking upon him to diſpoſe of the whole eſtate, 


: it muſt be a diflerfih to ä right ; though if he hid 


, 3 ; made 
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not at election. 3 Co. 58. | ; 632A 
It is ſaid he could not be a diſſeiſor, for that by the act he was 
under ſuch a diſability, that he could not take a freehold : Then, 
by conſequence, the act has taken away the eſtate of thoſe, who 
are under no diſability ; for there was no body againſt whom 
there could be an aſſiſe brought. If a monk who is diſabled 
enters into the lands of another, he is a diſſeiſor; and the free- 
hold veſts in him. 12 H. 4. 17. Bro. Ar. t 
But ſuppoſe the recovery was not well ſuffered, yet the 
dutcheſs can't enter as in her reverſion; for though the perſona 
that had an eſtate tail is diſabled, yet the reverfioner cannot enter, 
bat there is a right in the tenant during his whole life, and there 
ſhall be an occupant. Plæw. 557, 5 58. 1 1nft. 28. 6. So where 
an eſtate tail is barred by fine, and cannot deſcend to the iſſue in 


tail, yet it ſhall have ſuch an exiſtence, that the reverſioner ſhall 


not enter daring the life of the tenant in tail. 

Now 1 ſhall ſhew, by the ſtatute of the 3d of King James, 
and of the 3d of King Charles, that the 1ſt of King James is out 
of the taſe. The ſtatute of the 3d of King James makes a dif- 
poſition of the enjoyment of the forfeiture, different from that 
of the firſt ; for if the crown, under the firſt, had a tight to 
take the profits, when the 3d of King James gives them to an- 
other, that muſt determine the intereſt which would be claimed 
under the firſt of King Fames: And that was admitted in Tred- 
4avay's cale, and in Cottington's caſe, But the ſtatute of the 3d of 
King Charles, goes further to diſcharge the iſt of King James, 
as it gives a different eſtate, which can't veſt but upon a ſub- 
ſequent act; directs a different puniſhment, and different 


ſecution; and gives the forfeiture to a different petſon. Unleſs 


that act therefore doth repeal the former, the recuſant will be 
liable to theſe different puniſhments, which will be inconſiſtent 
one with the other; and one ſhall have the profits, and the other 
the freehold: - — | OUR ee 
- The queſtion was ſtated, whether the eſtate (ſhould go to him 
that was 'hext of kin jure pripinguitetis, or jure repreſentationis ; 
and it was ſaid, Owen was one degree nearer than the dutcheſs, 
which I agree; and it has been already adjudged; that it ſhall 
yo to the next in relationſhip, in Grawley's law againſt tecuſants, 
which I mention not as an authority, only as it is a collection of 
thole authorities that have been adjudged in theſe points. 1 ff. 
0. 8. 3 C. 39, 40, 41, a a Git. 4 49 
I hope I have ſhewn, that the eſtate continued in Charles, and 
chat His tecovery is good; that there is an eſtate in Philip, which 
defeuts the title in reverſion; and that if the eſtate deſcends to 
the next of kin, there is one nearer than the dutcheſs. | 


made a Jeafe for years or any leſs eſtate, it might be a diſſeifin or 


; Flay this down as 4 tule, that the 1ſt of King James is the Serj. Hooper 
_ - only ſtatute that hinders an eſtate from veſtipg: The Ratutes f .. 


the 
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Bet. Pratt. 
- Charles lord Gerrard is void, and can't bar the remainder limited 


the zd of King James and the 3d of Charks, relate to eſtates 
veſted. As to eſtates veſted, I allow they muſt go as theſe ſtatutes 
direct, but neither of them relates to eſtates not veſted. A roman 
catholic may have an eſtate veſted before he goes beyond ſea, and 
theſe two ſtatutes ſtill have their effect. But as to eſtates not 
veſted, there is nothing, by the 1ſt of King James, that ſands 
in force; which I take to be an anſwer to all the caſes that have 
been cited. Philip is as much diſabled as Charles, becaule the 
ſame diſability is found in him. To the recovery, in all caſes, 
there muſt be a good tenant to the prevcipe 3 and ic is impoſſible 
that Charles ſhould make one. 

The above is the ſubſtance of the firſt 1 of this caſe, 
by Serj. Hooper for the. plaintiff, and Serj. Pengelly for the de- 
fendant, in Trinity term 1.1 Anne. In Michaelmas term follow- 
ing it was argued again, by Serj. Pratt for the plaintiff, and 
Senj. Selby for the defendant, as follows: 

In this caſe I ſhall; hew firſt, that the recovery ſuffered by 


to the right heirs of lord Charles, And ſecondly, That tho 
Philip, who is the heir male of Thomas, is ſtill alive, yet that is 


no impediment to em the leſſors of the n from re- 


covering. 
Io — out ke. firſt point, 1 beg have to ae that the 
eſtate tail limited to the heirs males of the body of Thomas lord 
Gerrard, was during the life of D:gby lord Gerrard veſted in him; 
and could not veſt in Charles till after his death. And ſecondly, 
That before the death of-Digby, the laſt Charles lord Gerrard is 
Found, in the words of the (1ſt of King James, to have been ſent 
into parts beyond ſea; to be educated in the popiſh religion. 
Hence it will r that he became diſabled to take the eſtate; 
and that diſability being never removed wanne his hie-time, the 
oſiate tail never veſted. in hi 

The words of the act are t thele, „Shall be i in reſpett of him | 
« ſelf only, and not to er in reſpect of his heirs or any of bis po- 
«« ferity, utterly diſabled and incapable to inherit, have or en- 
« joy any manors, lands, tenemente, hereditaments, goods, 
*<.chattels,' debts, Gy. 

| Theſe are the words of the act; and the laſt Charles lord Ger- 


rard being found to have incurred this diſability, the eſtate tail 


never veſted in him; ſo that he was incapable to ſuffer a recovery. 
If the latter words of this clauſe were out of the caſe, there 


Could be no doubt, but, by incurring that diſability, the eſtate 
would have been 2 from veſting in him; and then he 


coming in as vouchee, could not bar the remainder: for though 
in ſome caſes, a perſon, who is under a legal diſability to hold an 
eſtate to his own. uſe, may however, by act conveyance or agtee - 

ment of the party, purchaſe an eſtate for the benefit of others; 


ye the law: never will caſt an eſtate upon one, who — 
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to hold it for his own benefit. Co. Lit. fo: 2. If a man attaiat- 
ed or an alien purchaſe an eſtate, the crown ſhall have it; but 
in neither of theſe caſes, if the party be diſabled in the time of 
his anceſtor, will the law caſt the eſtate upon him, but it will 
go to him who is next able to take. Co. Lit. fo. 8. 1 Vent. 413. 
Theſe are caſes of diſability at common law ; but the caſe before 
you, being by virtue of an act of parliament, is much ſtronger: 
For in this caſe he can't purchaſe for the benefit of the crown, 
ſince, by the words of the act, all eſtates, &c- ſhall be utterly void 
and of none effect, to all intents and purpoſes; which is the full- 
eſt intimation imaginable, that the parliament intended th 
ſhould take no eſtate: Nay, they can't take chattels, -debts, du- 
ties, or ſums of money. - 

But it is inſiſted, that, however the law would have been in 
caſe thoſe words were to be rejected, yet there being thoſe words, 
in reſpect of him or herſelf only, and not to or in reſpect of any of 
4 his beirs or peſterity,“ theſe words have qualified the others; ſo 
that, for the ſake of poſterity, an eſtate ſhall veſt in the anceſtor : 
And it has been faid, that theſe words would ſignify nothing, if 
an eſtate did not veſt in the anceſtor ; and that the iſſue can't take, 
if the eſtate did not firſt veſt in the anceſtor. | | 
To which 1 anſwer, that this diſability, being only temporary, 
would not have been a diſability to the heir, in caſe theſe words 
had not been in the at. Collingwood and Dace. If a man be 
attainted of treaſon, he is not only diſabled to take by de- 
. ſcent, but no body can take by or under him, though he were 

dead. But where the diſability is perſonal and temporary, there 
the heir or the iſſue may take, notwithſtanding ſuch a temporary 
- diſability. And that is the difference taken by my lord Hale; 
he lays it down as a poſtulatum, that where the anceſtor is ſeiſed, 
and the heir at law is under an abſolute difability, the law will 
not caſt the eſtate upon him; but where it is only remporary it is 
. otherwiſe. Lord Deiawar's caſe, Co. 1. The caſe was, the lord 
: Delawar was diſabled to have claim or enjoy by deſcent during 
- bis life ; in that caſe it was agreed, That he, being under ſuch a 
. diſability, was not a baron during his life, but only an eſquire; 
. yet it was refolved, that, it being only temporary, his heir ſhould 
claim under him. The diſability in this caſe is more perſonal 
and temporary; for that was during his life; but this is only 
during the pleaſure of the party, for on his conformity he is to 
be diſcharged from that diſability; and being fo,” if theſe caſes 
de law, this diſability would not have inferred a diſability on 
- the heir, if there had not been this clauſe in the act of par- 
liament. 1th 2 95 An at wt 2 a 
It may be ſaid, what then is the meaning of the act of parlia- 
ment in theſe word? 
- I anſwer, theſe words are only declaratory of the law, and to 
remove a doubt that might otherwiſe have ariſen, on the autbo- 
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rity, of other caſes, of a total diſability. They might think, 

5 — ſome doubt might ariſe upon thoſe caſes; and therefore 

they provided expreſsly, that he ſhould be diſabled as to himſelf 

only. _ nets | | 

It has been ſaid, that it is impoſſible for the ifſue to take, un» 

ſel the anceſtor be ſeiſed; for the iſſue muſt take by defcent 3 and 
at cannot be unleſs the anceſtor be ſeiſed; and therefore he mat 

be. ſeiſed for the benefit of his poſterity. 

In anſwer to this, it is not neceſſary that the anceſtor ſhould be 


fſeiſed, to entitle. the heir to take by deſcent. So is Shells caſe, 
a a multitude of authorities there cited. A man covenants to 
e 


uffer a recovery to the uſe of F. S. and the their male of his 
body; and it is ſuffered accordingly ; but, before it is executed, 
. dies: The queſtion was, how the heir male of the body 
ould claim; and it was reſolved in that caſe, that though the 
.anceſtor was not ſciſed, yet, ſince by poſſibility he might have 
1 — ſeiſed, the heir ſhould, claim by deſcent and not by pur- 
chaſe: And it is laid down us a rule, that wherever the anceſtor 
might have been ſeifed, the heir ſhall take by deſcent, though the 
nceſtor was not actually ſeiſed. In C. Lit. 378. a oaſe is put, 
. the heir ſhall take by deſcent, though the anoeſtor could 
never have been ſeiſed; as if land be given to A. and Bñ. fo long 
As they jointly live, the remainder to the right heir of him that 
dieth firſt; in this caſe, the anceſtor could neverrhaveran eſtate 
of inherjtance in him, yet the heir ſhall take by deſcent. 
This caſe, being of a temporary diſability by act of parliament, 
is ſtronger than any caſe. at-commor law. It being provided that 
this diſability hall not affect the poſterity, the right of deſcent 
is ſaved to the iſſue, though the anceſtor was not ſeiſed; but the 
caſe of the lord Delamar is not ſo ſtrong, becauſe there was no 


8 


ſaving to me iſſue in that caſe, _ | 

bey in 

vig. tbat be ball be diſabled as to bimſelf ov. I muſt obſerve, 
that in a litera/ ſenſe the act can never be complied with, for it 
is impoſſible, that a perſon at the ſame time ſhould be both ca- 
pable and incapable; and the parliament eannot make two con- 


upon it, that the words of the act ue wich them 


tradictoty propoſitions to be true: Therefore it muſt admit of a 


reaſonable conſtruction; and that is, that although the anceſtor be 
diſabled from taking, yet there ſhould be the fame effect, for the 
benefit of the heir, as if the anceſtor had taken: And:this:makes 
all the pa 


| conſiſtent. Now this muſt be by a fiction inthe 
law, of which there are many inſtances to be given. Butler and 


. -Baker's caſe, The anceſtor of the huſband ſettles upon the huſ- 
band and wife, for the wife's jointure : afterwards he diſpoſes of 
good part of the eſtate by will; and the wife, after the death of 


the huſband, diſagrees to the ſettlement. The queſtion was (this 


+ diſagreement'being after the death of the huſband, ſo that at the 


rime of his death the lands were not immediately to . 
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his heir) whether it ſhould not be ſuppoſed that he was ſeiſed; 
ſo that the lands fhould deſcend to his heir after his death? And 
though it was not denied, but that the woman had at that time an 
eſtate in her, yet, by a neceſſary relation and to juſtify the act of 
Parliament of deviſes, it was faid, that the huſband ſhould be 
adjudged to die ſeiſed of the lands. So in the caſe of a fraudu- 
lent conveyance, if a man make a fraudulent conveyance, the 
eſtate does pals out of the perſon who made the conveyance, and 
weſt in him to whom the conveyance is made; but if after 
this, he ſhould make a new conveyance to a bond fide purchaſer, 
the law will ſappoſe that he continued ſeiſed to the time of the 
' ſecond conveyance. | 
Upon the conſtruction they contend for, what a ſtrange act 
would this be? For the act of parliament has provided, that the 
arty ſhould be diſabled as fo bimfelf ; and they admit he (hall 
have no benefat by the eſtate ; but if this conſtruction be right, 
the party will be enabled to ſuffer a recovery; and if he may 
' ſuffer a recovery, he may declare the uſes of it. He may (ell; 
and if he may ſell, he may put the money in his pocket. So that 
the party, intended to be prevented from taking any benefit, 
by this coaſtruRtion is to have all the benefit that can be made 
of it. TI. | £245,503 
Again, the act of parliament. by theſe: words, nat £0 or for hit 
e berrs or poſterity,” intended to provide for poſterity, that they 
ſhould not be hurt by the diſability of the anceſtor : The par- 
liament intended to put it out of the power of the anceſtor to 
burt the poſterity; and yet, by this conſtruction, it is in the 
power of a-popifh anceſtor to bar a proteflant heir. | 
It has been objected, That it was the intent of this act, that 
the party incurring the diſability might be reſtored, on his con- 
formity; and there being no words of reſtitution in the act, there- 
fore the eſtate was in him before. | 
In anſwer to this, It don't appear, that it was the intent of the 
arliament to reſtore the eſtate to him, if he continued ſo long 
in his nonconformity, that the eſtate. was gone over to any other 
| perſon. The words are, that“ , Be conform, during the, time of bis 
1 continuance in ſuch. conformity, be ſhall be FREED and DISCHARG= 


* BD of ſuch diſability. All that thoſe words import is, that during 


the time of his conformity he ſhall be freed from the diſability : 
that is, he ſhall be able from-that time to take by deſcent. The 
party was under a diſability before his conformity. Lands could 
not deſcend to him; nor could he purchaſe lands: But if, by rea- 
| - fon of the non- conformity, lands that ought to have deſcended 


to him were gone over to another, it was not the intent that the _ 


eſtate, which was veſted in another, ſhould reveſt ia him. This 
would be fo far from preventing the growth of popery, that it 
would encourage people to perſiſt in their non · conformity; for if 
they might ſtay till they had ſuffered by it, and then n 
4. 3 | 
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no body would conform in time ; but otherwiſe they would « con- 
form in time, to prevent their diſability. Therefore this is a juſt 
and reaſonable conſtruction. In ordinary conveyances, eſtates are 
to be governed by the rules of the common law ; therefore when 
any eſtate goes over to another perſon, it can't be reveſted. But 
an act of parliament may make an eſtate to veſt and reveſt at plea- 
ſure: And that will appear in the Princes caſe, 8 Rep. whereby 
it appears what a power an act of parliament has. And though 
© there be no words of reſtitution in this caſe, yet if the intent of 
the parliament appears, though the words are not ſo full, the court 
will make a reaſonable conſtruction, 

From what has been offered it appears, that Charles lord Ger- 
' rard being under a diſability to inherit by virtue of this act, no 
_ eſtate did or could veſt in him; and by conſequence the recovery 


ſuffered is void, and the remainder to the right heirs of Charles 


- Jord Gerrard veſts in the dutcheſs of Hamilton, unleſs the life of 


Pbilip does prevent it. Therefore this is the next point to be 


Wa 7s whether Philip being ſtill alive is or can be any im- 
diment to hinder that remainder from taking poſſeſſion. 
It is inſiſted, that during his life, the eſtate tail is not deter- 


1 3 re and at any time, upon his conformity, he will be enti- 


tled: Therefore that the eſtate tail to ſome purpoſes is to have a 


+ continuance; To which I anſwer, that, by the rules of law, 
vherevet the perſon is incapable at the time when the lands 
- ought to veſt, they: muſt go over- to the next who is entitled. If 
lands be limited for life to A. remainder; to the beits of B; if B. 

de livinglat the time of the death of A. the eſtate will eſchest. 


Fuller and Fuller, Cro. Elix. 422. In that caſe thete was a 779 5 


* fity in the opinion of the court, whether the iſſue in tail 
prevented from taking; and hence they took into conſideration 
What ſhould become of the eſtate: It was inſiſted, on of the one 


fide, that it ſhould go to the heir at law, ſince the Femmaiodpermppn | 
© was not to take but upon default of the heirs: of the body; 

it was reſolved, the eſtate ſhould not go to the heir at law, hut 
to the remainder- man. If lands be given to A. who is a mgpk 
for life, with remainder to B. the quxſtion is what ſhall become 
of the eſtate? H. by the intent of the will, was not to take till 
the firſt deviſee was dead: therefore: one would have thought, it 
chould go to the heir till the death of the monk; but it was te- 
ſolved — the remainder - man ſhould take it, as if the monk 
were naturally dead. 2 Rol. Ar. 41 5. A man ſeiſed in fee dies, 
Jeaving two ſons z the firſt an alien, the ſecond a natural born 


5 ſubje&: Ihe alien can t take, but the natural born, ſubject I; 


becauſe the alien could never inherit, and therefore can't t hin er 
the ſecond ſon from taking. If be had only one ſon an es. 


and that alien had a ſon a natural born ubjed 1 the ſon being to 


claim under bis father; neither of them can take. If a man be 
"I and his father dies ſeiſed, the. ſon an take, Wu 


- 
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| ſhall go to the crown. In the caſe of Clin go, and Dace, theſe 
caſes are all taken for law. | 
Some caſes have been cited on the other fide, to prove that 
during the continuance of the eſtate tail, tho' the perſon to take 
be under a diſability, the eſtate ſhall not go over. In the caſe of a 
fine levied by tenant in tail, the tenant in tail is under a diſabi- 
lity to take the eſtate ; and yet, though he be ſo, the eſtate ſhall 
not go over to the remainder- man, but to the cognizee. The an- 
{wer to this is plain, that is, by the expreſs proviſion of 4 H. 7. 
32. 34 H. 8. | 
I The next thing inſiſted on is, that where tenant in tail is at- 
tainted of treaſon, the crown (hall enjoy as long as there is ifſue 
of his body, At common law, the perſon attainted could forfeit 
only for his life; but 26 H. 8. has provided, that the anceſtor 
ſhall forfeit the whole eſtate tail. | 
Another thing inſiſted on is, that where a man ſells an office, 
within the ſtat. 5 & 6 Ed. 6. it is a forfeiture, and all forfeitures 
to the crown, unleſs they are otherwiſe diſpoſed of. 2 Ventr. 
267. Woodward v. Fox. But in that caſe it is agreed, that if a 
man has an inheritance in an office, and he grants it for life, and 
the grantee forfeits, the King ſhall not in that caſe diſpoſe of it; 
but he that has the inheritance. | 
Upon the whole I ſubmit, whether the laſt Charles lord Ger- 
rard being diſabled to take the eſtate, any eſtate did or could veſt 
in him? Whether the recovery, in which he was vouchee, was 
not void ? Whether, during his life, the crown was or could be 
entitled to the eſtate, it being neither forfeited nor given to the 
"crown? Whether the freehold could be in abeyance during the 
life of Charles lord Gerrard? And laſtly, Whether, as a con- 
ſequence from all this, the remainder, limited to the right heir 
of Thomas lord Gerrard, did not veſt in the preſent dutcheſs of 
Hamilton. 63 5 rr J r 10 
It has been further inſiſted, that whatever the conſtruction of 
1 Fac. might have been, yet this act is altered by 3 Fac.” or 
3 Car. But thoſe acts upon conſideration will be found not to 
affect this. r eee e en 
There is no pretence to ſay it is altered by 3 Fac. The of- 
fence to be punithed by this act is a new offence, and not the 
ſame that is intended in 1 Jar. The offence in 1 Fac: is going 
beyond ſea, with intent to go into a popiſb ſeminar y; and there the 


intent makes the offence: But 3 Jac. is different; for there it is 


provided that, if any perſon go beyond ſea, for any intent what- 
ſbe ver, if he go without licence he (hall incur the penalty of that 

act. So that a man may be guilty of a breach of 3 Fac. and not 
of 1 Jac.; for if he go without licence on any intent whatſoever, 
he may be guilty of a breach of 3 Fac.: But if he go without 
licence, if he go not with intent to enter into a popiſh ſeminary, 


"he is not guilty of a breach of 1 Jac. So a man may be guilty 
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of a breach of the iſt and not of the 3d; as if a man have 
a licence to go beyond ſea, and he goes with that iptent- 
and purpoſe. I would admit, that the deſign of the firſt act and 
the other is the ſame: That the 3 Jac. deſigns as the ultimatum, 


to prevent children from being ſept beyond ſea, to be perverted ; 


and fo was the intent of the iſt of Fames. But the reaſon of 
making 3 Jac. was becauſe of the difficulty of pong the intent 
of perſons, {ending their children beyond ſea ; therefore the laſt 
act was made to prevent their ſending them without licence. The 
puniſhment of the firſt act is, that they ſhall be diſabled to 
take by deſcent or purchaſe ; and the puniſhment of the ſecond 
is, that the party ſhall take no benefit by deſcent or purchaſe, 
but the next proteſtant heir ſhall have the profits; being recon- 
ciled however, he ſhall be reſtored, and have an account of the 
profits. The offence of going beyond ſea without licence, is an 
offence of a leſs-nature; but the other is an offence of a great 
nature, and therefore the offender is puniſhed in a greater de- 
gree; the party is under a difability, and never to be reſtored to 
the profits of his eſtate. |. They would have it, that the con- 


ſtruction ſhould be the ſame- of both acts of parliament ; that the 


_ diſabjlity in the firſt, to take by deſcent or purchaſe, is the ſame 


with that in the third, which ſays he ſhall take ao benefit by 
deſcent ot purchaſe. But it is a ſtrong. argument, that both acts 
being made by the ſame parliament, and but two years diſtant 
from each other; if they had meant the ſame thing, they would 
have ſaid it in the ſame words, unleſs they were diſſatisfied with 


the words, or did not think them proper: But no ſuch thing ap- 


, 


* 


erent crime and puniſnment. mY BY 49, 5%, 
he next thing inſiſted on is, that the act of Charyes has altered 
the iſt of James. But I take jt there is no reaſon to vary the 
eonſtruction of 1 Jac. but that of the 3 Car. The preamble 
af that act ſays, Forg/mucb:as divers j/l affedted Perſons, c. not- 
wilchſfending the reſraint thereof by the flatute made in the firſt year 
of the neign of our ſovereign lord bing Fames, Cc. This pream- 
le is ſo far from a defign of altering the firſt ſtatute, that jt 
complains. that divers perſons till tranſgreſs that law: It is fo far 
from ſhewing that the parliament was diflatisfied with 1 Fac. that 
they take notice, that it had not its due 'effefts. But the pro- 
viſion. of thi act goes further, Be it enacted, that the ſaid ftatute 
hall be put in due execution; Can it be ſaid then that they in- 
tended to telapſe that act, when they direct it ſhall be put in due 
.executian ? Rather, if any thing of 1 Jac. had been altered by 
3 Jac. this act has ſet it up again. r rd offs. 3507 
Upon the whole matter, 1 hope it appears, firſt, that Charles 
lord Gerrard was under a diſability to take the eſtate ; and there- 
fore it did not veſt in bim. If fo, then his coming in as vouchee 


| pears, and therefore it muſt be taken, that they intended a dif- 


cauld got bar the remainder, | Secondly, that Philip's diſability 
| | as 


I * 
* 
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as effectually bars him from taking the eſtate. Therefore by the 
rules of law, and all- the authorities that have been cited, the 
eſtate does veſt in the noble lady the- dutcheſs of Hamilton. 
Laſtly, the ſubſequent acts of parliament don't any ways alter 


or repeal the firſt of king James, but give it new life and vi- 


gour. . 


I apprehend a great deal has been ſaid, that is foreign to the Serj. Selby. 


matter: And tho' many points have been made, yet .the whole 
queſtion is to be determined by this one ; Whether the dutcheſs 
be entitled, by the determination of the eſtate tail ? If not, this 
ejectment is not well brought. Or if ſhe be well entitled to 
the legal eſtate, and not to the pernancy of the profits, ſhe can't 


recover. If a man is to enter for nonpayment of money, and to 


hold „ he that has the legal eſtate can't recover againſt 
him — to take the profits. of 5 Nr. 
It turns on this fingle point; Whether the lord Charles was 
barred from the legal eſtate, and from the s during his non- 
conformity? And tho' a great deal has been ſaid, I apprehend 
it is more from the gua/ity of the perſon, and from the quæn- 


tity of the eſtate, than from any real difficulty in the caſe. It 


is much, that in 100 years, it could not be found out, that the 
legal eſtate was to be recovered : But all that ever was pretended 
to, was the pernancy of the profits; and this being the firſt time 
It ever was attempted, is ſome argument that*the law is not ſo, 

All we have to do, is to conſider the three acts of parliament ; 
and to ſee whether it could be the intention of the legiſlature, 
that the legal eſtate ſhould not veſt in the perſon ſo going or 
ſent beyond ſea: And it will plainly appear, it could not be 
their intention, by reaſon ſo many abſurdities will ariſe upon 
ſuch an expoſition. The words 1 Jac. are as expreſs as if the 


parliament had foreſeen this cauſe, that he ſhall be difabled as 


to himſelf oNLv, and not to or for bis heirs or poſterity. The act 


did not intend to prejudice the heirs in any —_— nor himſelf 


any longer than during his nonconformity : refore he. ſhall 
| be diſabled in reſpe of himſelf. only; that is, he ſhall not take 
or enjoy the rents, iſſues or profits of the eſtate; but he ſhall fo 
take, that the iſſue or remainder-man ſhall make their title thro' 
him. The heir can't have the eſtate of his anceſtor, unleſs his 
anceſtor had it before him ; nor can the heir in tail take the eſtate 
tail, but thro' his anceſtor. So that it is impoſſible to put that 
conſtruction upon the act; nor is there any occaſion. for it, but 
to gratify the preſent plaintiff, | ark 8 
It is objected, if the party has the eſtate, perhaps he may ſell 
it. I know not whether he may or not. Admitting, however, 
that he may, the intention of the a& will be anſwered ; for the 
intent is, that the lands, which are the ſtrength of the nation, 
ſhould not be in the hands of the papiſts; but they never in- 
tended to take their money from them, | = 
| : ere 
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There is no way to make this act conformable to the rules of 
law, or indeed of ſenſe, unleſs the eſtate does veſt. 
If the legal eſtate does veſt, as it muſt, it is ſaid he ſhall: be 
diſabled only during his nonconformity ; what is to be done 
when he conforms ? It is not ſaid he ſhall have the eſtate again, 
but that the incapacity ſhall be removed; he ſhall be enabled to 
receive the rents and profits. The legal eſtate was not taken away 
before, nor are there any words whereby it is to be reſtored again, 


ſo that as it ſtands upon 1 Fac. the legal eſtate muſt veſt, » 


And this is confirmed by 3 Fac. which I don't ſay is a'repeal 
of 1 Fac. but it is an explanation of it. For tho by 1 Fac. the 
party was not to receive the profits, yet there was no direction 
who ſhould take them; therefore they muſt go to the crown: 


But the 3 Jac. makes a proviſion againſt other offences, and then 


diſpoſes of what was not diſpoſed of before, but by act of law, 


Serj. Pratt. 


to the crown; and it provides, that the profits ſhall go to the 
next of kin. There is no offence in 1 Jac. which is not com- 
prized in 3 Fac. every one that offends againſt the firſt, muſt 
offend againſt the third, and therefore, the forfeitures for the of- 
Fence in the fitſt are difpoſed of by 3 Fac. and muſt go to the next 
of kin. If then the dutcheſs be not the next of kin, ſhe can't 
be entitled to the profits, and by conſequence can't maintain this 
ejed ment: for Owen is found to be next proteſtant of kin within 
the words of the act. If ſhe is not entitled to the rents and 
ptofits, ſhe is not entitled to the action; tho' ſhe were entitled 
to the legal eſtate : So that take it one way or the other, ſhe can't 
recover, Philip is alſo found to be alive, which will eaſe us 
of the conſideration of the effeQs of the recovery; for if Philip 
be alive, then does the right of the eſtate tail remain in him : 


Esse is to have the profits, if he conforms; if he dies, his iſſue 


has a title: And till he is dead without iſſue, no remainder veſts 
echte W. r wn gh wn 2 20h tn AD 
It has been ſaid, that it is not an inconvenience intended to 
be prevented, to hinder the party from ſelling the eſtate, but only 


to kerp him from the lands; but it was forgotten that the next 


The laſt argument of this cafe in C. B. by sir Thonds Poivis 


«words ſay, they ſhall le diſallid to take goods, chattels, money by debPr: 
80 that ĩt was the intent to hinder them from taking money, as 


well as lands ; and then it would be ſtrange to let them ſell their 


lands, and turn them into money: 


It has been ſaid too, that every one who is guilty of an offence 


againſt 1 Jac. muſt alſo offend againſt 3 Jac. T deny that, for 
if a man go beyond ſea with a licence, he perverts the intent 
of that licence, by going into: a religious houſe; ſo that he ma 

be guilty of an offence againſt 1 Jac. without offending again 


Jac. r A 


5 


Lor the plainliff, and Serjeant Cbellyre ſor the defendant, is in 
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20 10 Mod. 113. | Suffice it to fo, that, upon theſe ſeveral be- 


ments, the court of C. B. were unanimous in opinion for the 
defendant, and gave judgment accordingly. Upon this judgment 
a writ of error was brought in B. R. where the judges were 
divided in opinion: And from thence it was adjourned to the 
Houſe of Lords, who affirmed the judgment of the court of C. B. 
The opinion of the court of C. B. and the ſubſequent arguments, 
with the opinions of the judges, in the court of B. R. are re- 

ported at length in Str. 318, &c. See alſo 10 Mod. 356, 406. 
And for * eee in che Houſe of Lords, vide 2 Br. 880 
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Regina v. Corporation de Bewdley. 
Tin. 6 Anas region, in B. R. 


A 


ſalutem: Precipimus tibi, quod non omittas propter 


NN A Dei gratia Magne Britanniz Francis et Hiber- » — 


niz regina, fideĩ defenſor, &c. Vicecomiti Wigornia In 


aliqnam libertatem in balliv4 tu, quin venire facias Hol 353. 


in ourid noſttà coram nobis, in oRab' Sasctæ Trinitatis ubicun- 3%: bt, 
que tune fuerimus in Anglia, duodecim liberos et legales homi- s. P. 


nes de ⁊ icineto de Bewdity in comitatu tuo, quorum quilibet ha- 
beat decem libras terrar' tenementorum vel redditum. per annum 
ad minimum, per quos rei veritas melius ſcice poterit, ad \recog- 

ni zandum ſuper ſacrameatum ſuum, (in quodam placito, ſuper 
brevi noſtro de ſcire facias pet nos in curiã noſtri cancellariz 
nuper impetrato, verſus ballivum et burgenſes burgi de Bewdley; 
in comitatu Wigorniz, moto et pendente, ) utrum Thomas Smith, 

in recordo illo nominatus, in officium balliyi burgi prædicti elec- 
ws, fujllet, modo et forma prout ex parte noſtrà per prædictum 


4R breve 
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breve de ſcire facias allegatut; necne utrum tempore confec- 
tionis literarum noſtrarum patentium, in recordo illo ſpecificat', 


iidem ballivus et burgenſes burgi prædicti, defendentes in pla- 
Ju im: Et habeas ibi tunc no- 


Mali anno regni noſtri undecimo. 
* £ 4 


2 a 8 
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= This venire facias was argued divers times in B. R. and after- 
E- Dab ee er. den befote· all che judges, upon the 
words, t vicineto de Bewdlcy ;' for it was objected, that it ought 

4 to have been il AN- de corfbre ctmitutus e But the ve- 

New trial. nire facias Wes held to be well awarded. And a new trial was 

granted, after a verdict for the queen upon each iſſue, on pay- 

;5beeaufer the jury found à generu verdict; when 

per tetam curiam (preter Powell qui dubitavit they ought to have 

tound one of, the iſſues Jpeczaly, being -directed by the court 10 

to do. N n r 

Mete; If the winire facins had been ill awarded, the court 

would have granted a new trial without coſts: And they ſeemed 

inclined to grant one without colts notwithſtanding ; becaule, 

in ibe caſe of the cron there ate no coſts to be given by the 

©... ergwiion a new etrial: Ergo, part ratione, the crown ought to 

bave no coſts.” And divers precedents were produced the laſt 
day of Mebaeclmas term 17 12, of like rules in ſcacrario, of rela- 
tos, Gr. ; bot Peuell being abſent; the other judges would not 

reverſe à rule, made when the court was full, which granted a 

| | new trial an payment of colts} %, &c. The court, however, 
enlarged the rule, till the firſt day of Hilary term peremptorily, 

when (they ſaid) they ſhould huve conſidered the law on that 

point; and that if they ſhould be of opinion for payment of 

colts,” the ſame ſhould be paid in three days after, or judgment 
hould be for the queen upon the general verdicce. 
Thy Annen JS CAN 10 CR, 1341 
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55 Curtis v. Jermy. 


Paſch. 11 Anne reginz, in B. R. 


LA 
, 


TORFOLK ſſ. In an action brought by Robert Fermy and 

Sarab his wife, as executrix of Sarab Parker, widow, the 

_ Plaintiff declared on ſeveral afſumpfits, pro eſculentis et poculentis; 
pro diuerſis ſummis extrapoſitis er erogatis ; et pro dlits ſummis expen- 
ditis ad reguiſitionem defendentis ad damnum 951.; to which the 
defendant; pleaded non aſſumpſit: And, at the Norwich ſummer 
aſſizes, before the lord chief baron JYard and juſtice Eyre, there 
was a verdi& for the plaintiff, and 65/. damages. On the :4th 
of December following judgment was figned; upon which a writ 
of error was brought. returnable the firſt day of Michaelmas term, 
10 Ann. and the aſſignment of errors was as follows: 

Poſtea ſcilicet die jovis proxime poſt tres Teptimanas ſancti Afgnment 
Michaelis, anno regni dominæ reginæ nunc undecimo, coram ca- — e 
dem dominâ reginà apud Weſtmonaſterium, venit prædictus ii original. 
Francus per Ed. Layton attornatum ſuum, et dicit quod in re- 
cordo et proceſſu prædict', necnon in redditione judicii prædicti, 
manifeſte eſt erratum in hoc, videlicet, quod ubi per recordum 
prædictum apparet quod judicium prædictum redditum fit pro 
predict' Roberto et Sata; ideo in eo manifeſte eſt erratum : 
Erratum eſt etiam in hoc, videlicet, quod breve originale ipſo- 
rum Roberti et Saræ, in placito prædicto impetratum, et nunc 
in cuſtodia; cuſtodis brevium dictæ dominæ reginz de bance re- 
manens et de tecordo affilatum, impetratum fuit extra curiam 
Cancellariz dictæ dominæ regio apud Weſtmonaſterium, quarts 
die Junii anno regni dictæ dominz reginz nunc ſeptimo, retor- 
nabile in ptædid curia dictæ dominæ reginæ de banco, coram 
juſticiariis ejuſdem dominæ reginæ apud Weſtmonaſterium, a die 
Sanz Trinitatis in tres ſeptimanas tunc proxime ſequent'; quod 
quidem breve in ſe requirebat ipſum Francum, per nomen Franci 
Jermy nuper de Quinton in comitatu Norfolk generoſi, quod 
eſſet coram juſticiatiis ejuſdem dominæ reginz apud Weſtmo- 
naſterium a die Sanctæ Trinitatis in tres ſeptimanas prædict', 
oſtenſurus quatre vi et armis clautum ipſorum Roberti et Sarz, 
apud Quinton, fregiſſet, et alia enormia eis intuliſſet, ad grave 
damnum ipſorum Koberti et Sarz, et contra pacem dictæ do- 
mine teginæ; {cd non pro cauſis in natratione predicts ſuperius 
ſpecificatis ; prout per breve originale ptædictum, de recordo 
in cuſtodiã prædicti cuſtodis brevium dictæ dominæ reginz de 
banco prædicto remanente, plenius liquet et apparet. Quodque 
placitum ptædictum, et judicium ptædictum ſuperinde habitum 
NN | | et 
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det obtentum, habiti et obtenti fuerunt ſuper breve originale il- 


lud: Unde, ex quo breve prædictum non manutenet narrationem 
prædictam ſuperinde fundatam, idem Francus dicit quod breve 
originale prædictum minus ſufficiens in lege exiſtit z quodque nar- 


ratio prædicta, materiaque in cadem, minus etiam ſufficiens in 


lege exiſtit, et non Wartantizatum eſt pet breve illud. Idev- 
que in illud manifeſte eſt efratum. Et petit idem Francus breve 


| gies dominz -regine prafato: cuſtodi brevium predia* dirigen- 


um, ad certificandum diſtæ dominæ teginæ plenius inde veritas: 
Et ei conceditur, & c. Per quod preceptum eſt Henrico St. John 
baroneito, cuſtodi brevium dice dominæ regine de banco præ- 
dicto, quod, ſcrutatis (FAN Ah originalibus prædidi comitatus, 
Norfolk, de termino prædicto Sanctæ Trinitatis anno ſeptimo ſu- 
pradicto, ub cuſtodi ſua de; recordo affilatis, quid de breve ori- 
ginali ptæqicto inter partes prædictas de placito ptædicto inve- 
nerit, dictæ deminæ reginæ indilatè uhicunque &c. certificet, 
unacum brevi 25 ſibi inde directo, &c. Qui quidem Hen- 


- 


ricus St. John, virtute brevis prædicti fibi inde, directi, dictæ 
dominæ reginz. apud Weſtmonaſterium certificavit, quod vir- 


tute brevis pradicti ſibi direQi, ſcrutatis brevibus originalibus 
ptædicti comitatus Norfolk, de termino et anno ſupradict', in 


'cuſtodii, ſy de tecordo affilatis, in eiſdem invenit quoddam 


breve origioule inter partes prædictas de placito predidto, in cuſ- 
todia ſua. de_termino prædicto affilatum; ut ſequitur in hec 
verba. Ann Bei gratia, . & c. Vicecomiti Norfolk ſalutem: 
Si Robertus Curtis generoſus et Sara uxor ejus fecerint te ſe- 
Ccurum de clamore ſuo proſequendo, tune pone per vadios et 


ſalvos plegios Francum Jermy nuper de Quinton in comitatu 


tuo generoſum, quod fit coram juſticiariis noſtris apud Weſt- 
* monaſterium a die Sanctæ Trinitatis in tres ſeptimanas, oſten- 
ſurus quare vi et armis clauſum ipſorum Roberti gt Saræ, apud 
Quinton, fregit, et alia enormia ei intulit, ad grave damnum 
ipſorum Roberti et Saræ, et contra pacem noſtram; et habeas 
, lb nomina plegii, et hoc breve: Teſte meipla apud Weſt- 

* monaſterium, quarto die Junii anno regni noſtri ſeptimo. 
Pickering. Plegii de proſequendo, Johannes Doe et Ricardus 
* Roc. Infra nominatus Francus nibil habet in balliva mea, per 


quod attachiari poteſt. Henricus Fanningham armiger, vice- 


comes. Quod quidem breve de certiorari, unacum recorda 
ejuſdem, inter cecordos ſine die iſtius termini affilatur, &c. Et 
uper hoc idem Francus, ut prius, dicit quod in recordo et pro- 
ceſſu ptædict', necnon in redditione judicii prædicti manifes eſt 


erratum, allegando errores prædictos, per ipſum in forms præ- 


did ſuperius allegatos: Et petit quod prædicti Robertus et Sara 
ad errores illos rejungant &c. . | 
Et prædicti Robertus et Sara, 


per Jacobum Cloſe ru 


ſuum, gratis hic in curia venerunt, et habito auditu erroru 


ptædict ſuperius aſſignat, petunt auditum brevis de certiorar: 
Wy FE, : +" 
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et retornĩ ejuſdem; et eis legitur in hæc verba: ¶ Recite tout le brief 
de certiorari, et le retorne de ces; et proceede come enſuiſi] Quibus 
lectis et auditis, idem Robertus et Sata ſtatim dicunt, quod 
predictum breve originale, per ptædictum cuſtodem brevium ut 


prefertur certificatum, non fuit breve originale in loquela in 


3 brevi erroris mentionatà; quodque non habetur aliquod 
reve originale, inter partes pradictas de et in eadem loquela, 
in cuſtodia cuſtodis brevium diaz dominæ reginæ de banco, de 
recordo reſidens: et petunt breve dictæ dominæ reginæ, ptæfato 
cuſtodi brevium dirigendum, ad certificandum dictæ dominæ re- 
ginæ, nunc hic, plenius inde veritas; et eis conceditur &c. Per 
quod præceptum eſt Henrico St. John barronetto, cuſtodi bre- 
vium dicte dominæ reginz de banco prædicto, quod ſcrutatis, 
&c. quid de breve originali inter partes prædictas, de placito tranſ- 
greſſienis ſuper caſum, invenerit, dictæ dominæ reginæ indilate 
ubicunque &. certificet, unacum brevi prædicto ei inde directo 
&c. Qui quidem cuſtos brevium, virtute brevis prædicti fabi 
inde directi, dictæ dominæ reginæ certificavit, quod ſcrutatis, 
&c. non habetur aliquod breve originale inter partes prædictas, 
de placito tranſgręſſionis ſuper caſum præ dicto, de prædicto termino 
de recordo affilatum, quod dictæ dominz reginz certificare potuit, 
prout per breve illud fibi præceptum fuit. Quod quidem breve 
de certiorari ultimè mentionatum, et retornum ejuſdem, ſequitur 
in hec verba: [Et fic recite tout le brief, et le retorn inde.] Et 
ſuper hoc prædicti Robertus et Sara dicunt, quod nec in recordo 
et proceſſu prædict, nec in redditione judicii prædicti in ullo 
eſt erratum: Et petunt quod curia dictæ dominz reginæ, nunc hic, 
procedat ad examinationem tam recordi et proceſſus prædict 
quam judicii ſuperinde redditi; et quod judicium prædictum in 
omnibus affirmetur, &c. Sed quia: curia dictæ dominæ reginæ 
nunc hic, de judicio ſuo de et ſuper præmiſſis reddendo, nondum 
adviſatur, dies inde datus eſt partibus prædictis, coram domina 
regini in &c. ubicunque &c. de judicio ſuo inde audiendo; eo 

od curia dictæ dominz reginæ nunc hie inde nondum &e. 
This caſe was ſpoken to ſeveral times in court; particularly, 
in Trinity term, 1713, by Mr. Sa/ke/d for the ' plaintiff in vo, 
and Mr. Lutwych for the defendant in error. 

For the plaintiff it was inſiſted, that an ill original is not kids 
ed after verdict; though the entire want of one would have 
been aided: And to this purpoſe, the following caſes were 


cited. 1 Saund. 317. 1 Sid. 425. S. C. 1 Mod. 3. 2 Cro:655, 
Dc $36. 16 Donnas 


177. 197. 238. 327. Ged. 408. Te. 108. 197. 4 155. 
2 Cro. 67 1. 1 Cyo. 272. 281. 

For the defendant it was argued, that the writ of error was 
of an action on THE CASE at the ſuit of Curtis and his wife, 
as executrix. That the original returned was TRESPASS guarum 
claufum fregits and not by the Frere as executrix. And * 
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if the plaintiffs in error would have ſhewn a connection between 
that original and the action, they ſhould have brought up the 
whole entry of the original from the filazer's roll; and ſhewn 
the awarding of the capias thereon, and the detendant's appear- 
ance thereto. Beſides, by the placita the iſſue is of Trin nono, 
but the clauſum fregit was of Trin. ſeptimo: Add to this, that in 
the beginning of the declaration it is ſaid, the defendant az- 
fachiatus fuit ad reſpondendum (the plaintiffs as executrix) de placito 
tranſgriſſiunis ſuper caſum ; which ſhews that it was not by the 
clauſum fregit. And for the defendant theſe caſes were cited; 
en v. Hildyard, Hil. 3 Ann. 1 Lev. 6g, Lilly, writ 435. 


* Regina verſus Powell. 
Paſch. 11 Anne regine in B. R. 


Quo wwarran- RECON ſs. Memorandum quod Simon Harcourt armiger 
ro ROM 6 coronator et attornatus dominæ regine, in curia ipfius re- 
8 gina coram ipſa regina, qui pro cadem domina regina in hac 
8. C. parte ſequitur, in propria perſona venit hic in.curia dictæ dominæ 
teginæ coram ipſa regina apud Weſtmonaſterium, die Martis 
proxime poſt tres ſeptimanas Paſchæ iſto eodem termino; et, 
pro eadem domind regina, ex relatione cujuſdam Johannis Wal- 
ters armigeri, ſecundum formam ſtatuti in hoc caſu editi, dat 
curiæ hic intelligi et informari, quod burgus Brecon” in comitatu 
Brecon”, eſt antiquus burgus ; quodq, burgenſes burgi pradicti 
pro: viginti annos jam ultimè elapſos et antea fuerunt, et adhuc 
ſunt, unum corpus corporatum et politicum in re facto et nomine, 
per nomen Ballivi Aldermannorum et Burgenſium burgi Brecon! : 
quodq.. ſunt, et per totum tempus prædictum fuerunt, infra 
burgum prædictum, 15 capitales burgenſes et conciliarios ejuſ- 
dem burgi ; quodq, officium capitalis burgenſis et conciliarit 
burgi pra dicti eſt, et per totum tempus prædictum fuit, officium 
preeminenti# et magnæ fiduciæ infra burgum illum, rerum guber- 
nationem et conſervationem pacis ejuſdem concernentem. Quodg, 
Hugo Powell de Caſtle - Madock in comitatu Brecon' armiger, 
timo die Japuarii anno regni dominæ Anne nunc reginæ magne 
1 &c. decimo, et extunc hucuſq. apud burgum præ- 
dictum uſus fuit et exercuit, et adtunc utitur et exercet, officium 
unius capitalium burgenſium et conciliarium burgi prædicti, et 
clamat ede hujuſmodi capitalis burgenſes et conciliarius, et ha- 
bere omnia privilegia libertates et francheſia ad officium capitalis 
burgenſis et conciliarii burgi pradicti ſpectantia et pertinentia, 
abſque aliquo legali warranto, regali conceſſione, vel jure quo- 
cunq. De quibus quidem privilegiis libertatibus et franchéſiis 
idem Hugo Powell, ſuper dictam dominam reginam, per totum 
| 3 ED | td empus 
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tempus prædictum uſurpavit, et adhuc uſurpet, ſcilicet apud 
burgum prædictum; in dictæ domine reginz nunc contemptum, 
et ſuæ regiæ prerogative grave damnum et prejudicium, necnon 
contra coronam et dignitatem ſuas, &. Unde idem coronator 
et attornatus dictæ dominæ reginz, pro eadem domina regina, 


petit adviſamentum curie hie in premifſis, et debitum legis pro- 


ceſſum verſus præfatum Hugonem Powell in hac parte fieri; et 
ad reſpondendum diaz dominæ reginæ Quo warrants clamat ha- 
bere uti et gaudere libertates privilegia et francheſia prædictæ. 


P. King. 


Et modo, ſcilicet die veneris proxime poſt craſtin' Sancta 
Trinitatis iſto eodem termino, coram domina regina apud Weſt- 
monaſterium venit prædictus Hugo Powell, per Johannem Pock- 
lington attornatum ſuum, et habito auditu informationis prx- 
dictæ queritur fe graviter vexatum fore et inquietatum, colore in- 
formationis prædictæ, et hoc minus juſte ; quia idem Hugo, qui 
habet licentiam curiz dominz regine ad feparales materias in hac 
parte placitandum, dicit, quod 20 die Martii anno regni domini 
Philippi et dominæ Marie nuper regis et reginæ Angliæ, &c. et 
de tempore cujus in contrarium memoria hominum non exiſtit 
burgus de Brecknock prædicto fuit burgus incorporatus diverſis 
franchebis libertatibus juriſdictionibus et cuſtumis, ibidem uſita- 
tis gaudentibus et fruentibus : Quodg. eodem 20 die Martii, dicti 
Philippus et Maria rex et regina Angliz per literas ſuas patentes, 
ſub magoo ſigillo ſuo Angliæ figillatas, et gerentes datum apud 
Greenwich 20 die Martii anno regni ſui ſecundo et tertio, quas idem 
Hugo nunc hic in curia profert, ordinaverunt conſtituerunt et con- 
ceſſerunt, quod burgenſes pra dicti burgi de Brecknock et ſucceſſores 
ſui adtune de cætero imperpetum forent, vigore literarum paten- 
tium dicti nuper regis et reginæ, unum corpus corporatum et 
politicum, per nomen Ballivi aldermannorum et burgenſium 
burgi Brecon; quodgq. forent in burgo prædicto unus ballivus et 
duo aldermanni numero tantum, de capitalibus burgenſibus burgi 
prædicti eligendi: quodq. eſſent in burgo prædicto 15 homines 
de melioribus et probrioribus burgenſibus burgi prædicti, quorum 
ballivus et aldermanni ibidem tres fore, dicti rex et regina volue- 
runt, qui erint et vocabuntur capitales burgenſes et conciliarii 
burgi prædicti, et qui extunc forent commune concilium burgi 

dicti; Qui omnes prædicti capitales burgenſes (non exiſtentes 

livus ſeu aldermanni burgi prædicti) forent et eſſent aſſiſtantes 
et auxilientes ballivo et aldermannis burgi prædicti pro tempore 
exiſtentibus: Et ſi contigerit aliquem vel aliquos de prædictis 
capitalibus burgenſibus et conciliariis burgi prædicti obire vel a 
loco ſuo amoveri, quod tune licitum foret et eſſet aliis capitalibus 
burgenſibus et conciliariis tune ſupervenientibus vel remanentibus, 
vel majori parti eorum, alium vel pluries alios de burgenſibus burgt 
prædicti in locum vel loca iplius capitalis burgentis vel eorum 
capitalium 
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<apitalium burgenfium, fic mori vel amoveri contingentium, 
eligere nominare et præficere; et quod ille five illi fic electi et 
præfecti preſtiterit- vel præſtiterint, coram ballivum et alder- 
mannos burgi prædicti, ſacramentum corporale, ad officium 
illud bene et fideliter exequendum : Prout per literas prædictas 
(inter alia) plenius apparet. Et idem Hugo ulterivs dicit, quod 
burgus Brecon' prædictus vocatur et cognoſcitur tam per nomen 
burgi-Brecon' quam per nomen burgi de Brecknock : Quodq. 
burgus de Brecon et burgus de Brecknock ſunt unus et idem 
burgus, et non alii neque diverſi; quodq. infra burgum prædictum 
hahetur, et de tempore confectionis literarum patentium predic- 
tarum habebatur, uſus et conſuetudo, ad eligendum burgenſes 
burgi pradicti de melioribus perſonis in vel extra burgum ptæ- 
dictum inhabitantibus : Quodq. ipſe idem Hugo, exiſtens unus 
de melioribus perſonis extra burgum prædictum inhabitans, 29 
die Septembris anno regni dominz reginæ nunc ſexto, debito 
modo eledus fuit in locum unius burgenſium burgi Brecon” 
predicti, viz. apud burgum Brecon' prædictum; et poſtea ſcilicet 
eiſdem die et anno in locum illum, apud burgum prædictum, 
debito modo admiſſus fuit : Quodg. poſtea ſcilicet 25 die Septem- 
bris anno regni dictæ dominæ reginæ nunc ſeptimo, locus et 
officum unius 15 capitalium burgenſium et conciliatium ejuſdem 
burgi fgit ibidem vacans; quodq in loco pradicto (ſic ut præ- 
fertur vacante) ipſe idem Hugo, adtunc et ibidem exiſtens unus 
burgen ſium burgi prædicti, apud burgum Brecon' prædictum, 
codem 27 die Septembris, quodam Mereditho James adtunc et 
ibidem exiſtente ballivo burgi prædicti, per majorem partem 
capitalium burgenſium et conciliarium burgi predicti tune et 
ibidem debito modo affemblat' exiſtentem, legitimè et debito 
modo nominatus electus et præſectus fuit, in locum unius 
capitalium burgenſium et conciliarium burgi predicti, fcilicet 
eiſdem die et anno ultime mentionatis, apud burgum præ- 
dictum : Et fic ut prefertur electus et præfectus exiſtens, rg 
ralia ſacraments, - ſuper ſacroſancta Dei evangelia, per leges hujus 
regni vel aliquo alio modo in hac parte requiſita legitime et debito 
modo cepit et præſtitit, ac ſuperinde debito modo admiſſus fuit 
in locum prædictum, unius capitalium burgenſium et conciliarium 
burgi  Brecon': predicti. - Et prædictus Hugo, juxta licentiam 
curiæ ei prius inde conceſſam ad placitandum ſeperales materias, 
ſeeundum formam ſtatuti in hujuſmodi caſu nuper editi et pro- 
viſi, ultetius dicit, quod infra burgum de Brecknock predictum, 
de tempore cujus in contrarium memoria hominum non exiſtit, 
fuerunt et exiſtetunt ballivus et duo aldermanni et capitales 
burgenſes et alii burgenſes, de tempore in tempus et ad omnia 
tempora per totum tempus prædictum eligibiles, et electi fuerunt 
et exiſterunt per ballivum aldermannos et capitales burgenſes 
burgi predicti, pro tempore exiſtentes, de melioribus perſonis in 
vel. extra burgum predictum inhabitantibus, juxta diſcretibnem 
ballivi-aldermanorum et capitalium burgenſium burgi prædicti. 
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Et idem Hugo ulterius dicit, quod przdicto 20 die Martii dicti 
Philippus et Maria rex et regina Angliæ, per literas patentes ſuas 
prædictas, ordinaverunt et conſtituerunt, quod burgenſes dicti 
burgi et ſucceſſores ſui forent unum corpus corporatum; et quod 
de cætero erint infra burgum ptrædictum ballivas aldermanni et 
burgenſes tam capitales quam alii burgenſes, qui forent electi et 
admiſſi reſpectivè in officium prædictum, modo et formi prout 
hic ſuperius præfertur. Et idem Hugo ulterius dicit, quod con- 
ſuetudo prædicta eligendi burgenſes burgi prædicti, de melioribus 
perſonis in vel extra burgum prædictum inhabitantibus, poſt con- 
fectionem literarum patentium prædictarum continuavit, prout 
antea fuit, viz. apud burgum prædictum; quodq. ad omne 
tempus et ad omnia tempora de confectione literarum patentium 
prædictarum hucuſq. burgenſes burgi prædicti nominati et electi 
fuerunt, et nominari et eligi uſi fuerunt et conſueverunt, modo 
et forma prediAa, ex melioribus perſonis in vel extra burgum 
predictum exiſtentibus, videlicet apud burgum prædictum. 
Bode ipſe idem Hugo, exiſtens unus de melioribus per- 
ſonis, debito modo qualificatus fuiſſet eligendum fore in lo- 
cum et officium unius burgenſium burgi Brecon' prædicti, juxta 
conſuetudinem prædictam, viz. 29 die Septembris anno regni 
dominæ reginz nunc ſexto apud burgum Brecon” prxdictum ; ac 
adtunc et ibidem in locum unius burgenſium burgi prædicti de- 
bito modo electus et admiſſus fuit. Quodgq. poſtea ſcilicet 7 dic 
Septembris anno regni dictz dominæ reginæ nunc ſeptimo, locus 
unius capitaliùm burgenſium et conciliarium burgi prædicti vaca- 
vit, per reſignationem cujuſdam Willielmi Gwyn Vaughan ar- 
migeri, v/z. apud burgum prædictum. Quodq. ipſe idem Hugo, 
adtunc et ibidem exiſtens unus burgenſium burgi prædicti, quo- 
dam Mereditho James adtunc exiſtente ballivo burgi prædicti, per 
majorem pattem capitalium burgenſium et conciliarium burgi 
pradicti, tunc et ibidem debito modo aſſemblat exiſtentem, legi- 
timo et debito modo nominatus electus et præfectus fuit in locum 
unius capitalium burgenſium et conciliarium burgi prædicti, 
ſcilicet apud burgum prædictum. Quodq. ipſe, fic ut præfertur 
electus et præfectus exiſtens, ſeparalia ſacramenta, ſuper ſacro- 
ſancta Dei evangelia, per leges hajus regni vel aliquo alio modo 
in hac parte requiſita, legitimo et debito modo cepit et præſtitet 
et ſuperinde in locum predictum capitalis burgenſis et conciliarii 
adtunc et ibidem admiſſus fuit. Ratione quorum quidem præmiſ- 
ſorum, idem Hugo devenit, et abinde hucuſq. fuit et exiſtit unum 
capitalium burgenſium et conciliarium burgi prædicti; Et eo 
warranto idem Bake. per totum tempus predictum in informa- 
tione ptzdicta ſpecificatum, uſus fuit et exercuit, et modo utitur 
et exercet, locum et officium ſuum unius capitalium burgenſium 
et conciliarium burgi Brecon” predicti, et clamat eſſe hujuſmodi 
capitalis burgenſis et conciliarius, ac habere omnia libertates pri- 
1455 et francheſia officium ptædictum ſpectantia, prout ei bene 
licuit et licet. Abſque hoc quod ipſe idem Hugo de libertatibus 
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Privilegiis et francheſiis illis ſuper dictam dominam reginam uſur- 
pavit ſeu uſurpat, modo et forma prout per informationem præ- 


dictam verſus eum allegatur. Quæ omnia et ſingula idem Hugo 


paratus eſt verificare, unde petit judicium, et * eadem liber- 
tates privilegia et francheſia, in forma predicta per ipſum cla- 
mata, ei de cætero adjudicentur et allocentur ; et quod ipſe de 


ptæmiſſis exoneretur et dimittatur. Nich. Lechmere. 
Wa. Salkeld. 


Sir Peter King (Nov. 1 5, 1712) was of opinion, that the 
queen's attorney might reply as follows ; and likewiſe 
tender an iſſue on the defendant's traverſe, viz. quod uſur- 
favit modo et forms prout ; et hoc petit quod inquiratur per 
patriam. Or elſe, that he might entirely waive the ſpe- 

_ <ial replication, and reply generally quod uſurpavit ; and 
ſo conclude to the country. 82 


Mr. Lutwych diſagreed with Sir Peter, as to the general 
_ replication, "> | 


Et prædictus Simon Harcourt armiger coronator et attornatus 
dictæ dominz reginæ, in curia ipſius dominæ reginæ coram ipsa 
regina, qui pro cadem domipa regina in hac parte ſequitur, pro 
eadem domina regina dicit, quod dicta domina regina, per ali- 
quam per eundem Hugonem ſuperius primo placitatam, ab in- 
formatjone ſuã prædid verfus ipſum Hugonem habenda præ- 
cludi non debet: Quia, pro cadem domina regina, quoad ma- 
terias per przdiftum Hugonem ſuperius primo placitatas, dicit, 
quod bene et verum eſt, quod burgus Brecon' prædictus vocatur 
et cognoſcitur tam per nomen burgi Brecon” quam per nomen 
burgi de Brecknock, quodque burgus Brecon' et burgus de Breck- 
nock ſunt unus et idem burgus et non alii neque diverſi; quod- 
que Philippus et Maria nuper tex et regina Angliæ, per pre- 
dictas literas patentes ſuas, in placito prædicti Hugonis mentio- 
natas, ordinaverunt conſtituerunt et conceſſerunt, prout in pla- 
cito ipſius Hugonis ſuperius mentionatur: Sed idem coronator 
et attornatus dominæ reginæ, pro eadem domina regina, ulterius 
dicit, quod dicti Philippus et Maria nuper rex et regina, per 
eaſdem literas patentes, ulterius pro ſe et hæredibus et ſucceſſo- 
ribus præfatæ reginæ Mariæ, conceſſerunt præfatis ballivo alder- 
mannis et burgenſibus burgi de Brecknock, quod ballivus alder- 
manai et commune concilium butrgi prædicti haberent et face- 
rent, ac habere tt facere poſſent et valerent, de inhabitantibus 
burgi prædicti, de tempore in tempus, cives liberos de burgo 
ꝓptædicto, et illos vinculo juramenti ſtringere ad obediendum et 
obſervandum ballivo aldermannis et burgenſibus burgi prædicti, 
pro tempore exiſtentibus, in omnibus licitis; aliaque omnia et 
fingula peragere et facere que ad utilitatem et proficuum burgi 
ptædicti neceſſe ſuetint; n et omnes libertates 
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et francheſia ejuſdem, pro poſſe ſuo, manutenendum et defen- 
dendum : Ac ulterius iidem dominus rex et domina regina, per 
eaſdem literas patentes, voluerunt et conceſſerunt, quod nullus 
inhabitans ibidem vendicaret libertates ſeu francheſia aliquas in- 
fra burgum prædictum, niſi fuerit continue refidens et conver- 
ſans infra eundem burgum. Que quidem liter patentes, dicti 
Philippi et Marie nuper regis et reginæ Angliæ, burgenſes et in- 


habitantes burgi de Brecknock poſt confectionem literarum paten- I 


tium prædictarum, ſcilicet 21 die Martii anno regni dicti domini 
Philippi et dominæ Mariz nuper regis et reginæ tertio apud bur- 
gum de Brecon' prædictum acceptaverunt. Et idem coronator 
et attornatus qui &c. ulterius pro eadem domini regina dicit, 
quod locus et officium civis liberi burgi prædicti et locus et offi- 
cium burgenſis burgi prædicti ſunt eadem locus et officium, et 
non alii neque diverſi; quodque prædictus Hugo, tempore præ- 
dictæ pretenſe electionis et admiſſionis ſuæ, in locum unius bur- 
genſium burgi Brecon” prædicti, non fuit inhabitans burgi pr̃æ- 
dicti: Per quod electio et admiſſio ipſius Hugonis, in locum 
unius burgenſium burgi Brecon' prædicti, vacuæ fuerunt et nul- 
lius effectus. Abſque hoc quod prædictus Hugo, tempore præ- 
dictæ pretenſæ electionis ſuæ, prædictum in locum unius capita- 
lium burgenſium burgi prædicti, fuit unus capitalium burgen- 
ſium burgi prædicti, prout in placito predicti Hugonis allegatur. 


Et hoc idem coronator et attornatus dominz reginæ, pro eadem 


domina regina, paratus eſt verificare. Et idem coronator et at- 
tornatus dictz dominæ reginæ, qui &c. pro eũdem dominũ re- 
gina, quoad materias per przdictum Hugonem ſuperius ſecundo 
per licentiam curiz placitatas, dicit, quod ballivus aldermanni 
et capitales burgenſes burgi prædicti fuerunt primo conſtituti per 
przdictas literas patentes prædictorum Philippi et Mariæ nuper 


regis et reginæ Angliæ. 4bſque hoc quod infra burgum de 


Brecknock prædictum, de tempore cujus in contrarium memoria 
hominum non exiſtit, fuerunt et exiſterunt ballivus duo alder- 


manni et capitales burgenſes et alii burgenſes burgi prædicti, 


infra burgum de Brecknock prædictum, modo et forma prout 
in eodem placito predicti Hugonis ſupponitur, Et hoc idem 
coronator et attornatus dictæ dominæ reginæ qui &c. pro ea- 
dem domin4 regina, paratus eſt verificare, unde, pro eadem do- 
mina regina, petit judicium, et quod prædictus Hugo Powell de 
ptæmiſſis in informatione predict contentis convincatur, &c. 
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Regina v. Barratt. 
; Tia. 11 Anne reginz, in B. R. 


'Conviftion \ pa MT, Memorandum quod decimo die. Febrnarii, 
9 8 Fe anno regni domine Anne, gratia Magnæ Britanniz, 
returned by &c. quinto, apud Downton in comitatu Wilts prædicto, Lau- 
the juſtice's rentius King de Barwick ſaneti Johannis in comitatu Wilts ge- 
trix. neroſus, in propria perſona, venit coram me Mauritio Bockland 
Salk. 383. armigero, uno juſticiarorum difte dominz reginz, ad pacem 
— ejuſdem domine regine in comitatu Wilts prædicto conſervan- 
dam, necnon ad diverſas felonias tranſgreſſiones et alia maleficia 

in comĩtatu Wilts prædicto perpetratas audiendum et terminan- 

dum, aſſiguato ; et adtunc et ibidem dat mihi præfato juſticiario 
informari et intelligi, quod quidarh Ricatdus Barratt, de Barwick 
ſancti Johantis prædieto in comitatu Wilts prædieto, Wheel- 
wright, infra” ſpatium 12 menſium proximè ante informatio- 
nem predictam coram me factam, viz. quinto die Julii anno 
Auinto ſupradieto, apud parochiam de Bower Chatvin in comi- 
tatu Wilts predicts, in quodam loco votato Cobley Ware infra 
chaſeam Thome Pyle armigeti vocatam Cranborne Chaſe, eadem 
Chaſel exiſtente chaſes et ſolo ubi damæ (Anglicè, fallow-deer) 
eodem quinto die Julii anno quinto ſupradicto, et per ſpatium 
40 annorum et amplius ante-tunc prox ptæterit' uſualiter cuſ- 
toditee fuiſſent, et adhuc euſtoditæ ſunt, unam damam (Anglice 
a fallow- deer) ipſius Thome Pyle, vi et armis, illicitè et injuſts 
cum quibuſdam retibus ibidem occidit et aſportavit, abſque con- 
ſenſam prefati Thome Pyle tempore obciſionis et aſportationis 
predict' proprietarii(Anglice owner) chaſe ptædictæ et dame 
predicre, et fine conſenſu alicujus aliæ perſonæ, tempore occi- 
ſionis et aſportationis dame illius vel ad aliquod tempus hucuſ- 
que, precipud ſidueiatæ (Anglicè intruſted) ad cuſtodiam &haſeæ 
edict vel demerum infta eandem chaſeam, contra parts 
dictæ domin® regint nunc, et contra formam ſtatuti in hujul- 
modi caſu ed iti et proviſi. Et faperinde poſtea ſcilicet 18 die 
Februarii anno ſexto ſepradicto, apad Downton. predictam in 
comitatu Wilts predicto, quidam Henricus Exton tunc nuper 
de Wood Yeates: in ecomitata Dorfet. feiffor, exiſtens credibilis 
teſtis, in propria perſona ſua venit coram me præfato Mauritio 
Bockland, adtunc uno juſticiarorum, &c. et ſactamentum ſuum 
cot porale ſuper ſacroſancta Dei evangelia, ad dicendam veri- 
tatem de et ſuper præmiſſis in informatione predicta ſpecificatis, 
præſtat, coram me præfato Mauritio Bockland juſticiario præ- 
dicto, ſufficientem potentiam et authoritatem habente ad ſacra- 
mentum prædictum eodem Henrico in hac parte adminiſtran- 
88 | : | dum: 
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dum: Et predictus Henricus, fic juratus exiſtens, dicit deponit 
et jurat de et ſuper præmiſſis in informatione prediai ſuperius 
ſpecificatis, quod prædictus Ricardus Barratt infra ſpatium 12 
menſium, &c. [ut ſupra, per tout le information] Super quo præ- 
dictus Ricardus Barratt, poſt ſummonitionem ei inde prius in ea 
parte debito modo factum, eodem 18 die Februarii anno quinto 
ſupradicto, apud Downton prædictum in comitatu Wilts præ- 
dicto, coram me præfato Mauritio Bockland, juſticiario, &c. 
comparuit; et tam informatione prædictà, quam causa infor- 
mationis illius et evidentia ſuperinde dat2 per prædictum 
Henricum Exton, auditis et plene intellectis exiftent', idem 
Ricardus Barratt per me præfatum juſticiarium allocutus eſt, fi 
quid pro ſe habeat vel dicere ſciat, quare ipſe ptædictus Ricar- 
dus Barratt de præmiſſis ei ſuperius in forma prædictà impoſitis 
non convincatur. Et quia, auditis et plene intellectis omnibus 
et ſingulis præmiſſis, per ipſum Ricardum Barratt in defenſione 
ſui de et ſuper præmiſſis allegatis, manifeſtè mihi præfato juſ- 
_ ticiario conſtat, prædictum Ricardum Barratt eſſe culpabilem de 
præmiſſis prædictis, in informatione prædictã ei impoſitis modo 
et forma prout in informatione prædictã ſuperius allegatur: ideo 
conſideratum eſt per me præfatum Mauritium Bockland, juſti- 
ciarium prædictum, quod lerne Ricardus Barratt, per teſti- 
monium præfati Henrici Exton eredibilis teſtis, ſuper ſacramen- 
tum ſuum coram me præfatum Mauritium Bockland ut præfer- 
tur præſtitum, de præmiſſis ei ut præfertur impoſitis convictus 
eſt, ſecundum formam ſtatuti in hujuſmodi caſu editi et proviſi; 
et quod prædictus Ricardus Barratt forisfaciet ſummam 30 l. 
ſecundum formam ſtatuti prædicti. In cujus rei teſtimonium 
ego præfatus Mauritius Bockland, juſticiarius prædictus, huic 
recordo manum et ſigillum meum appoſui, apud Downton præ- 
dictum in comitatu Wilts prædicto, eodem 18 die Februarii, 
anno regni dictæ dominæ nunc quinto ſupradicto. | 
Ac etiam ego præfata Jana, ſereniſſimæ dominæ reginæ nunc, 
ulterius humillimè certifico, quod ſupradictum recordum con- 
victionis, prædicto tempore mortis ſupranominati Mauritii 
Bockland armigeri, in prædicto brevi huic ſchedulo annexo nuper 
juſticiarius nominati, penes ipſum remanebat ; et poſt mortem 
ipſius Mauritii, ratione adminiſtrationis in eodem brevi men- 
tionati, ad manus meas devenit, et tempore emanationis et ad- 
ventus mihi ejuſdem brevis penes me reſidebat, ratione admi- 
niſtrationis prædictæ. In cujus rei teſtimonium, ego prefata 
Jana Bockland manum et ſigillum meum huic retorno appoſui. 


Jane Bockland, L. 8. 
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Regina v. Simpſon. 


20 Mod. TESTMORELAND fs. Memorandum quod primo 
e die Octobris anno regni domine Anna, Dei gratiz & c. 
1 475. duodecimo, apud Woodſide in comitatu Weſtmoreland, quidam 
Raym. 4406. Willielmus Nicolſon, de Julian Bower in comitatu prædicto, 
8 Parearius, in propria perſona: ſua, venit eoram me Willielmo 
for deer- Nevinſon armigero, uno juſtieiariorum, &. et dat mihi infor- 
dies, mationem, quod Hugo Simpſon, de Penrith in comitatu Cum- 
offender ap- berland, generoſus, inter ultimum diem meaſis Aprili anno reg- 
peared by at- ni dominæ regine nune duodeeimo ſupradicto et ultimum diem 
arne). menſis Mai codem anno, ac infra ſpatium 12 menſium prox” 
ante informationom ptædictam coram me factam, vi et armis, in 

parco Thom comitis Thanet vocato Whinßeld ſcituato in pa- 

rochia de Brougham in comitatu Weſtmoreland ptædicto [exiſ- 

tente parco et-folo ubi cervi (Anglieè red deer) per totum tempus 
prædictum inter prædidtum ultimum diem Aprili et ultimum 

diem Maii anno duodecimo ſupradicto, fuere, necnon a tempore 

 cujus' in contrarium memoria hominum non exiſtit fuiſſent, 
uſualiter quſtoditi, et adi cuſtoditi ſunt, ] duos ceryos (An- 

glicè red deer) i oomitis, fine conſenſu ipſius comitis, pro- 

prietari (Anglicè owner) parei prædicti tempore occiſionis cer- 

yorumy predictorum et adhud ex iſtent', ac proprictarii (Angliee 

owner) cerVorum prædictorum fre occifi- tempore occiſionis inde 

dt antea exiſtent, necnon fine conſegſu alicujus aliæ perſonæ 
precipue fdueiate (Anglicè chiefly intruſted) ad aliquod tempus 

om cuſtodiã dervorum vel parei prædicti, iNicite occidit et af- 
portavit; ſeihcet apud parochiam de Brougham prædictum in 
comitatu Weſtmoreland prædicto, contra ſormam ſtatuti in hu- 
joſmodi cafw edit et proviſi. Et ſuperinde, poſtea ſcilicet ſexto 

die Novembris anno duodecimo ſupradicto, apud Woodſide præ- 

Gictumi in comitatu Weſtmoreland prædicto, quidam Johannes 

Durne de Woodhouſe in paroehia de Caldbeck in comitatu Cum- 

derland celebs, exiſtens eredibilis teſtis in propria perſonã ſul 

venit coram me præfatum juſtieiarium, & e. et ſacramentutn 

ſum corporale, ſupet ſaeroſancta Dei evangelia, ad dicendam 

voritatem de et ſuper præmiſſis pta dictis, præſtat coram me 

habente« ſufficientem poteſtatem et authoritatem ſacr. mentum 

ictum ciuem Johanni Barne in hae parte adminiitrandum): 

et predictus Johannes Barne, fic juratus exiſtens, ſuper ſacra- 
mentum fuum prædictum dicit deponit et jurat, quod prædictus 

Hugo Simpſon &c. [Er fc per tout le information; donc pro- 

ceede come enſurſt.) Et prædictus Hugo Simpſon, licet debits 

- fummonitus tuit et notitiam . habuit ad comparendum coram me 
pPrafato juſliciatio, &c. ad oſtendendum, fi quid habeat vel dicere 
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ſciret quare ipſe prædictus Hugo de ſeparalibus præmiſſis præ- 
dictis ſuperius ei impoſitis non convinceretur, non comparet in 
Propria perſona ſua, ſed quidam Ambroſius Nicholſon gene- 
roſus, unus attornatum curie dictæ dominz reginæ de banco 
apud Weſtmonaſterium, in proptid. perſon ſuà comparet coram 
me præfatum juſticiarium, &c. pro et ex parte et requiſitione 
predict Hugonis; et prefatus Ambroſius, in defenfione ipfius 
Hugonis de premiſſis, offert et producit quendam Edwardum 
Walton, teſtem pro prædicto Hugone, ad duandum evidentiam 
cotam me prefato juſticiario pro et ex parte præadicti Hugonis 
et ad ejus requiſitionem de et concernen' ſeperalibus præmiſſis 
prædictis ſuperius eidem Hugoni ut præſertur impoſitis: Ex 
prædictus Edward Walton ſacramentum ſuum corporale ſuper 
ſacroſancta Dei evangelin, ad dicendam veritatem concernen 
præmiſſis, adtunc et ibidem praftat, eoram me præfato juſticiario 
(habente ſufficientem poteſtatem, &c.) Et prædictus Edwardus 
Walton per me præfatum juſticiarium eſt plene examinatus et 
auditus ſuper ſacramentum ſuum prædictum; ac tota evidentia 
prefati Ed wardi pro prædicto Hugone, concernen' præmiſſis, per 
me præfatum juſticiarium eſt plene auditus et intellectus: Et 
quia, auditis et plene intellectis tam tot evidentiz coram me 
præfato juſticiario data, quam omnibus et fingulis allegationi- 
bus et exceptionibus per prefatum Ambroſium Nicholſon pro 
ot in defenſione ejuſdem Hugonis dictis et allegatis, mihi præ- 
fato juſticiario conſtat, quod prædictus Hago Simpſon: eſt cul- 
pabilis de ſeparalibus præmiſſis prædictis in forma prædidt ei 
fuperius impoſitis. Ideo conſideratum eſt per me prefatum juſ- 
ticiarium, quod prædictus Hugo Simpſon de prædictis ſeparalibus 
iſſis foperms et ut præfertur impofitis, per teſtimonium 
præfati Johannis Barne eredibilis teſtis, ſaper ſacramentum ſuum 
S corartr me ficut prefertur præſtitum, convictus eſt, 
undum formam ſtatuti in hujuſmodi caſu editi et proviſi; et 
quod prædictus Hago Simpſon forisfaciet ſummam 30 l. pro 
quolibet cervo (Anglicè red- deer) prædictorum duorum cervo- 
tum, fic ut præfertut per ipſum Hugonem occil” et aſportat', 
levandumet ſolvendum ſecundum formam ſtatuti prædicti, ſcilicet, 
unam terttam pattem iſtarum duatum ſummarum gol. præfato 
Willielme Nicholſon ififormatori- prædicto; et altam tertiam par- 
tem iſtarum duarum ſummarum zol. pauperibus parochiæ de 
Brongham prædicto ub ſeparalia offenſa prædicta commiſſa 
fueront; et ahlam tertiam partem iſtar um duarum ſanimarum 
30 l. ptæfato comiti, exiſtente proprietario ut prefertur prædic- 
roturh duotum cervoruth fic oceiſ et afportat' ſecundum for- 
mam ſtatuti prædicti. In eujus rei teſtimonium ego præfatus 
Wihlielmus Nevinſon jaſticiarius prodictus huic recordo manum 
et ſigiltum meum appoſui, dicto ſexto die Novembris anno duo- 


decimo fupradicta. a 
= * Willielmus Nevinſon. 


| Stratford 


Stratford verſus Neale. 
Paſch. 3 Geo. rot. 183. 
8 Mod. x. YO M' Wicklow ſs. Edwardus Stratford armiger queritur 
4m + pj de Benjamino Neale clerico in cuſtodii mareſchalli Mareſ- 
8. C. challiz dominæ reginæ coram ipſa regina exiſtente, de eo quod 
Declaration prædictus Benjaminus Neale, per nomen Benjamini Neale clerici 
* ng rectoris rectoriæ de Baltinglaſs infra dioceſem de Leighlin ſecutus 
tythes of bul- fuit in curiũ Chtiſtianitatà poſt prohibitionem regiam ei inde 
Jocks. directam; pro eo videlioet, Mopo CUM omnia et ſingula placita, 
de decimis petitis contra commune jus et contra leges hujus 
regni Hiberniz, cognitionemque hujuſmodi placitorum, ad 
dominam reginam aunc et coronam ſuam regiam, et non ad 
forum eccleſiaſticum, ſpecialiter ſpectant et pertinent. Cumq. 
per leges ejuſdem regni nullæ terre tenementa five hereditamen- 
ta, infra, idem regnum, cum ſolutione decimarum dupliciter 
onerari debent, in uno et eodem anno. Cumque etiam per leges 
ejuſdem regni, quando aliqua perſona, infra eundem regnum, 
ſolvit decimas feni ſucciſi in aliquibus terris five pratis, non debet 
in eodem anno ſolvere decimas paſturæ ſive herbagii pro eiſdem 
terris five pratis; nec debet ſolvere decimas pro averiis ſterilibus, 
de eo quod ſunt paſta cum eodem feno ſuper eandem terram. 
Cumgq. etiam per leges ejuſdem regni, cum aliqua perſona ſolvit 
decimas grani ex aliquibus terris, non debet ſolvere aliquas de- 
cimas pro ſtapulis ( Anglicè ſtubbles) earundem terrarum, in 
 eodem anno: nec ullas decimas debet ſolvere pro bobus et afris 
carucz; nec pro averiis juvenilibus, que depaſcit et nutrit pro 
uſa caruce ſux. Cumq. etiam, per leges ejuſdem regni, cum 
aliqua perſona, ' infra idem regnum, ſolvit decimas agnorum lanæ 
vitulorum et lactis, ſurgentium ſuper paſturas ſuas, non debet in 
eodem anno ſolvere pro averiis ſterilibus vel junioribus, per- 
tinentibus ad et partibus de gregibus ex quibus tales decimæ 
ſolutæ fuerunt. Cath predictus Edwardus Stratford 255 
die Martii anno Domini 17006. et ſemper poſtea hucuſq. ſeifitus fuit, 
et adhuc ſeiſitus exiſtit, in dominico ſuo ut de feodo, de villa et 
terris de Baltinglaſs, Kilmurry, Holdingſtown, Clogh, Iron- 
rainge, et Raheen, jacentibus et exiſtentibus infra parochiam 
| i reQoriam de Baltinglaſs, in comitatu Wicklow prædicto; et 
eadem, per totum tempus prædictum, habuit et occupavit in 
manus ſuas proprias: et per totum idem tempus, per ſe et ſer- 
vientes ſuos, ſeminavit ſuper terram prædictam diverſa genera 
Tranorum, et exinde ſolvit annuatim decimas reRori ecclefiz 
 parochialis de Baltinglaſs prædictæ, vel ejus firmariis ; ac etiam 
 duper paſturas terrarum prædictarum depaſcuit quamplurimos 
oves, durante predicts tempore, et annuatim ſolvit reftori præ- 
dio, decimas agnorum et lanz exinde annuatim provenient' ; 
| * 


, 
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ac etiam ſuper paſturas earundem terrarum, durante eodem tem- 


pore, depaſcuit diverſas vaccas, et annuatim ſolvit per totum 


idem tempus decimas vitularum et lactis exinde provenient': 
Cumq. idem Edwardus, durante eodem tempore, annuatim ſuc- 
cidit gramen creſcentem in pratis (Anglice meadows) earundem 
terrarum, et in fenum confecit, et ſolvit inde annuatim decimas 
rectoti predicto vel ejus firmariis; et fenum illud in acervis 
cumulavit, in eiſdem pratis in quibus ſucciſum fuit, et cum 
eodem depaſcuit ibidem boves (Anglicè bullocks) et alia averia 
ſteriles. Cumque etiam idem Edwardus, per totum idem tem- 
pus, nullos depaſcuit boves (Anglicè bullocks) ſuper terras et 
tenementa prædicta, præter tales boves quales depaſcuit cum feno 
prædicto, ex quo ſolvit decimas ut prædictum eſt; [et illud tan- 
tum in pratis, in quibus fenum prædictum ſucciſum fuit; vel 
in ſtapulis prædictis, ubi grana prædicta creſcebant, et ex quibus 
granis decimæ ut præfertur ſolutæ fuerunt: ] et boves caruce ; 
et boves juveniles pertinentes ad vel partes de gregibus ex qui- 


bus idem Edwardus Stratford ſolvit decimas vitularum et lactis 


ut præfertur; nec aliquos equos, præter equos pro uſu ca- 
rucz; nec aliquos pullos equinos, niſi tales quales nutrivit 
et pavit pro uſu carucz : et idcirco cum ulterieri five alia ſolu- 
tione aliquarum aliarum decimarum pro bobus prædictis, vel 
pro equis et pullis equinis prædictis, vel pro aliquibus inde, 
per legem hujus terre onerati non debet, Prædictus tamen 

njaminus Neale, ut rector ecclefiz parochialis de Baltin- 
glaſs prædicto, præmiſſa prædicta ſatis ſciens, machinans ta- 


men et intendens ipſum Edwardum Stratford, contra leges 


hujus regni, gravari et opprimere, eundem Edwardum Strat- 
ford in curia Chriſtianitati, coram reverendo admodo in Chriſto 
patre domino Bartholomeo, permiſſione divina Fernenſis et 
Leighlienſis epiſcopo, aut alio judicio ſub ipſo conſtituto, traxit 
in placitam; et detentionem vel non ſolutionem decimarum 
pro quibuſdam bobus (Anglice bullocks) et pro quibuſdam 
pullis equinis ejuſdem Edwardi, ptætenſi fuiſſe depaſti per 
eundem Edwardum, in anno Domini 170% et anno Domini 1708, 
ſuper terras ptædictas in parochia de Baltinglaſs prædicta traxit 
in placitam ; caute et ſubdole libellans, quod quæſtio de decimis 
ſpectat ad juriſdictionem judicii ecclefiaſtici loco in quo hujuſ- 
modi quæſtio exoritur, et quod de jure decimæ ſolvi debent de 
paſturis et paſcuis ſeu locis ſolummodo deſtinatis paſcendis 
pecoribus; præſertim aridis ſeu ſterilibus, de quibus nullum 
commodum aut emolumentum naſcatur aut contingat paſtoribus 
loco in quo hujuſmodi annuales paſcantur : Et quod ipſe idem 
Benjaminus Neale jus titulum et intereſſe habuit, in prædictis 
annis 1707 et 1708, percipiendo recuperando et recipiendo duas 
tertias integras partes omnium et fingularum  decimarum, 
aliorumq.. jurum ecclefiaſt' creſcentium et contingentium infra 
limitos et locos decimabiles prædictæ parochiæ de Baltinglaſsz 
et quod ipſe idem Edwardus, in prædictis annis 1707 et 1708, 
IN; h 4 X tenuit 


4 


tenuit et occupavit terras et tenementa ſupradicta; et adtunc 
<adem tenuit et occupavit, præſertim pecora paſcend' cauſand' infra 
patochiam prædictam; et quod in annis prædictis pavit de ſuo in 
terris ptædictis tot et tales annuales, quot et quales contineatur 
in (chedul2 libello prædicto annexa, nullum emolumentum ex 
annvalibus —_— aut ex eorum paſtura provenientes cidem 
Benjamino Neale rectori prædicto: Et quod præmiſſis non ob- 
ſtante idem Edwardus Stratford in anno ſupradicto decimas paſ- 
ture anuualium prædict' in ſchedulà prediaa content', et decimas 
pullorum equinorum in eddem ſchedula mentionat', attingentes 
ad valorem} in eadem; ſchedula, mentionatam, non decimavit; 
licet ſæpius ad id requiſitus fuerit : In qua quidem ſchedulà con- 
tinetur, quod idem Edwardus in annis prædictis et in menſibus 
inde in libello prædicto ſpecificatis, pavit ſuper terras de Bal- 
tinglaſs prædictas nonagigta boves, (Anglicè bullocks): Super 
ptædictas terras de Irongrainge, triginta boves, (Anglicè bullocks): 
Super prædictas terras de Clogh, quinquagiata boves, (Anglice 
buYocks) ; Super prediftas terras de Kilmurry, octginta boves, 
(Anglicè bullocks) ; Super 2 tetras de Baltinglaſs, quatuor 
equos et pullos <quinos :; Super prædictas terras de Irongrainge, 
decem equos et pullos -£quigos : Super prædictas terras de Kil- 
murry viginti octo equos et pullos equinos: Et quod decimæ 
berbagii predict annual” unscum decimis pullorum equino- 
rum predict” attingunt ad . zo ſterling. Prædictuſque Ben- 
jamiaus Neale prædictum Edwardum Stratford in did curia 
Chriſtianitata- coram præfato judicio ſpirituali comparere, et 
eidem Benjamigo in premiſſis: reſpondere minus juſt aſtrinxit ; 
ar ipſe in 'eadem curid Chriſtianitata ſuperinde condemnari totis 
ſuis viribus conatur, et iadies machinatur. Licetq. breve do- 
mine regine de prohibitione prius, viz. 120 die Februarii anno 
Domini 1909, apud Baltinglaſs prædictum in comitatu Wicklow 
iGo ei in conttarium directum et deliberatum fuiſſet, in 
caulk predict ulterius proceſſit, ac placitam prædictam in curia 
Chriſtianitata prædictä, apud Baltinglaſs prædictum in comitatu 
Wieklow-predicto, ſeeutus ſuit, eodem breve dictæ dominæ re- 
_ ginz nung non obſiante, in dictæ dominæ reginæ nunc contemp- 
aum, et ipſius Edwardi Stratford damnum et prejudicium mani- 
ſeſtum. et contra formam et effectum legis hujus regni. Ac 
Jicet prediftus. Edwardus Stratford omnes dictas materias in lege 
et in facto in dia _curia Chriſtianitata placitaſſet et allegaſſet in 
- Exonerationem. ſuam ia premiſſis; Idem tamen judex ſpiritualis 
in cadem euria Chriſtianitata illud admittere omnino recuſavit: 
Unde idem Edwardus Stratford dicit quod deterioratus eſt, et 
dainnum habet ad valentiam ceptum librarum ſterling, et inde 
producit ſectam, &e. . N 
Et modo ad hung diem, ſcilieet die veneris proximè poſt craſ- 
tinum Saactæ Trinitatis iſto eodem termino, uſque quem diem 
puædictus Benjaminus Neale habuit licentiam ad billam prædictam 
. . inter 
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interloquendum, et tune ad reſpondendum &c. coram domina 
regini apud le king's courts venerunt tam predictus Edwardus 
Stratford, per attornatum ſuum prædietum, quam præfatus Ben- 
Jaminus Neale per Danielem Wybrants attornatum ſaum ; et 
idem Benjaminus defendit vim et injuriam quando &c. et con- 
temptum et quicquid &c. et dicit quod ipſe non ſecutus eſt pla- 
citam verſus præfatum Edwardum Stratford contra prohibitionem 
regiam ei inde in contrarium directum et deliberatum, prout 
predictus Edwardus per narrationem ſuam ſuperius ſupponitur : 
Et de hoc ponit ſe ſuper patriam; et predictus Edwardus 
ſimiliter. 
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To the REPORT of 


CASES in B. KR. Temp. ANNA Regrne. 


A. ; Arceſſozies. 
Abatement of Mrits o2 Sdions. | Aiders are acceſſories and felons with- 
in the ſtatute of  deer-ſtealing. 
* wy death. Page 136,  . Page2s 
137 Account. 
N r 216 | 


— — for falſe /atin. 
Writ abated ex officio, per cur”. 
for an ill return, 120, 


237 
216 
260 


An account may be abated in part, and: 


judgment for the reſidue. 


187 


Note the rules to plead in abatement: 


See allo Imparlance. 


2 


The nature of the action 187 
Will not lie againſt churchwardens 
for money paid them by miſtake, 
and returned. . 
If J. pay money to B. to. pay to C. 
either A. or C. may bring account. 
ibid. 

The rules of pleading in account. ib. 
In what caſes the defendant in ac- 


count ſhall be allowed his ſurpluſ- 

ac etiam. age. 1814. 

"I Lecial ac etiam ordered for lying 3 the defendant; * * 
if L ani! 0 

win the p np wie * Of the evidence in account. ibid. 


At of Parliament. 


See Statut eg. 


Whether the value be material in ac- . 
count. 2.1 » #bid. 
The judgment in account is * re- 


cuperet valorem. 
35 — 4 Azior: 


The 


—— W * 


TABLE. 


Adlon. 


Action on a dirmant bond of twenty [ | 


years, the defendant may plead /o/- 
vit ad diem. Page 2 


Actions of account, covenant, debt, | 
Where a contract is ſuper altum mare, 


Fc. See the proper titles. 
A on the caſe, wz. for diſturb- 
ing his decoy. 73 and 130 
or diverting his river, Ge. 
fer quod, &c. 257 
Where an action on the caſe lies, rel 
where treſpaſs. 180 
caſe lies not by a carrier a- 


gainſt his ſervant, for lohing goods. 


135 

Action of indeb. Kap. lies not by 
C. againſt B. for money ordered 
by A. to be paid by B. to C. 241 
A promiſe laid as made to the teſta- 
tor, who had been dead ſeven 
years; the defendant ps S non 


efſumpfit infra ſex erngs ; t 


tiff proves a promiſe en to eat 


- elf, within fout years; this does 


not maintain the iſſue. 
Aumpfit, and no breach ſhewn, yet 
held good after verdict. 273 
A ſpecial promiſe to one on doing an 
act to a third, Sc. N. B. 
Aſjumtfit implied, lies by a ſecond 
wife, (the firſt being living,) a- 
gainſt the hoſband who! en 
the profits of her lands. 146, 7 
Promila. to pay on account of his 
mother, Sc. 2. 226 
Promiſes to the inteſtate and adm. 
niftrator joined, a remittit damna 
to one helps it. 16, Q; 256 
Actions on the caſe for words. See 
4 Uio2ds and ene 99 


| Qdminſtrato) ind Adminidratſor: 


Bound to render an account, without | 


citation. 145 
Who to grant or have the adminiſtra- 


plain ö 


48] 


N 


Where on a nonſuit an adminiſtrator 


ſhall pay cs. P. 256. Vide 196 
admittance. See Copphold. 
Admiralty. See Prohibition. 


the ſtatute does not extend to it; 


.Alidavit. . 


An affidavit in a different motion not 
to be read. 141 
| Motion for a probibiggs, to be on 
- affidavit... 69 
Aiders and affiſters in felony. See 
Deer-ltealing, and 27, Ec. 


Alien. 


If an alien purchaſe an eſtate, the 
crown ſhall have it. 370 

A man ſeiſed in fee has two ſons, an 
alien and a natural born tubjec ; 
the latter ſhall take. 373 

But if he has only one ſon, an alien, 
who has a ſon, a natural born ſub- 


je, neither of them can take. 
Lid. 


amendment see Declaration. 
| Page 92. | 


A ſpecial verdict amended in a cri- 
minal proſecution. 84 
A /crre facias amended, 139 
Declaration amendable. 198 
Appeal of muider amended. 230 
Where an appeal is amendable. 233 


Amerclaments. 


Of amerciaments in a court- baron. 71 


tion, where bona notabilis. 223 
4 . 2 . y 


Of amerciaments in court-leets, 76 
Under-bailiffs not amerciable. 49 
 Sppeale. 


, —  - 


— — 


The 


TABLE 


—_—_—._—— 


| Appeals. 


Of appeals of murder, c. See P. 70, 
216, 217, 228, 229 to 234 


Of CE to the ſeſſions, &c. See 


Apprentices. 


Where the juſtices may remove the 
maſter, but not the apprentice. 204, 
205 


Arreſt of the Perſon. 


No eſcape can be where the arreſt is 
illegal. 


Arreſt of Judgment. 
Rules for moving in arreſt of jadg- 


ment. 


31 
Motion in arreſt of judgment, on 


an appeal of murder. 229 
Atreſt of judgment in an inditment | 


of perjury. bo} 


Slault, &c. See Evidence, 
| Page 224, 


An attempt to reſcue will Jonny an 
aſſault. 64 
The word percuſſit implies an afaule, 
229 


Iſſete. 
Where a an old mortgage hall be aſ- 
lets, 5 
Ilügnment. 


Aſſignment of ſheriff's bond. 237 
Rules for aſſignment of bail-bonds. 


170, 253 
Attoznex. 


An attorney cannot grant a-replevin 
of his own goods. 32 


| 


59, 04 


2 


Attornies of the Common Pleas, their 


privilege. Page 167 

Notice to the attorney of a writ of 

error, where — Tang 273 
Attoznment. 

is in lien of livery. 322 


On the iſſue of non conce//it, it is not 
neceſſary to prove an attornment. 


321, 2 
Attornment is neceſſary to the grant 
of a reverſion, 322 


And muſt be ſhewn in pleading. #6. 


The fervices do not pals, by the feoff- 
ment of a manor, without attorn- 


ment. 322, 3» 4 - 
Audſtors. 
What is a good plea in account before 
auditers, and what not. 187 
Auditors are miniſterial to the court, 
ibid. 
a N 
Award. 
Submiſſton to an award imports a co- 
venant to perform it. 190 
B. 


Fro Ball and Bail. Bonds. 


perſons in execution not bailable. 59 


| Rules of bail, and bail-bonds. 5-4; 


233 
Rules about bail in writs of 8 


2, 33 
No ſpecial bail required in ſcandal. 


9, 49. 


| Nor in error on abottomcee-bond. 260 
On attachment of a barge, the ſervant 
gave bond for the maſter to-appear 


in Aindſir court, and good. 201 
Queere, If a bailiff can take ſuch a 


bond. | 202 
Debt 
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Debt on bail-bond, not ſhewing it 
was afligned, Sc. ill. Page 170 

A priſoner diſcharged on the late act, 
and after arreſted for 1001. debt, 
muſt find ſpecial 6az/. _ 36 


* 


Bankrupt. 


Teſtator's eſtate not liable to a com- 


miſſion of bankruptcy againſt the 
executor, &c. 138 
See the ſtatute againſt bankrupts 
, pleaded, Sec. 2 207 


Bank le Roy. See Courts. 


2. If the court of B. R. can give 
Judgment in error, where the infe- | 
rior court could not. 89 


Boigeln 7 Safe. 


Don't work a thee.” | 362 
Baſtardy. See Divozce, Opets, a an] | 
_ Seklions. | F. 
Silis ot Crcepttor.” See he 14 
$2, 175, 766. 
a Vis of Exchange. 2 
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"Sona et Eatalle.: , A 105. . 
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A. OT B. ſell bond to C. and then | 

),'s name is interlined ; this does 

* not vitiate the bond as to A. and 
B. . N Nhe, 


417 
Qt bottomree-bonds, 260 


I Btiberp. 


] A burgeſhip abdicated. 


3 
1 


bid. a 7 


A bond; &c. dated at C. makes it lo- 
cal. N Page 51 
Bond conditioned to ſave harmleſs 
| againſt eſcapes. 5 
Bond with a repugnant condition is 
fingle, and good. 199 


| Bond by a ſervant for the maſter's 


appearance in an inferior court, 
held good. 203 
One cannot avoid a bond by dureſs 
to his goods; contra, if to his per- 
ſon. Per Powell. ibid. 
Bond with a blank, yet held good. 
1 N77 


Bribery defined, Sc. 194 
-Burgeſſes, be. see Copotetions. 


See 7 5 
A mandamus to reſtore to a burgeſhip. 


187d. 
And ſee Mr. Lanes caſe. "70 
© - Burning in the Hand. 


Burning in the hand pardoned, where 
found guilty of manſlaughter, on 


an appeal. 254 


y 
P 
ö 


28 N 


Cagpiatur pꝛo Fine. 
Pardoned, but not the offence to Fl 
| * perſon, 1 a 2 35 


© Cafe. bie 
Lies not by a carrier againſt his fer- 


vant for loſing goods. Hays. 
See allo Adion, &c. * 
Certfozari's, 
7 | Ought to be in aid of juſtices,” 3. 
171 
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Certiorari's 


The TAB L E. 
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Certiorari's and writs of error, their 

difference. Page 110, 236 

Certiorari to remove an order quaſh- 
ed, being ad pacem afſign', omitting 
ad comſer vand. | 172 


Charters. See Cozpozation. 


Cheat. See Fraud. 79 C222. 


Church wardene. 


Account will not lie againſt church- 
wardens for money paid them by 
miſtake, and returned. 187 

Church-wardens are not merely re- 

ceivers, but bailiffs. ibid. 


Church: yard. vo] | 


On information for brawling and 
ſtriking in a church- yard, a pro- 


hibition denied. 200 
Common. 

Where a title thereto muſt be ſet forth, 
or not. 53 
Of common cauſa vicinagii, its nature 
a and original. * 72, 73 


of commitments on habeas corpus c. 
| 2 
A commitment by juſtices for a 0 
2 detainer : where to be s in- 
52 
By the N on a forcible entry 
into the Fleet. 46, 47 
A commitment by juſtices, on a con- 
viction, is an execution, 45 
Breach of a recognizance, & if cauſe 
of commitment. 


. $9 
Ofjukces pow to commit, _ 136] 


Condition. +. 
. - 


What wards import a condition, and | 


Of conditions and limitations annex- 
ed to eſtates. See Page 61, 119 
A bond with a repugnant condition is 


good, Oc. 199 
Conkozmity. 
Popith recuſants ſhall be reſtored on 
conformity. 366 
Conſideration. 
A ſum certain a good conſideration for 
an incertainty. 134 
Conſpiracy. — 


Conſpiracy to charge one with be- 

ing father of a child, not ſaying baſ- 

tard. 55 
Tonttable. 


A conſtable levying a penalty (againſt 
deer-ſtealers), and not returning the 
warrant, indictable. 3. 54 

One indicted for refuſing to take on 

- him the office of high conſtable 

thereto elected, &c, 215 

See there divers matters touching that 
all 227, E the 

See 227, ions to in- 
0 27 xceptions 

In what caſes the killing of a conſta- 

ble is murder. 248 

Whether a conſtable can juſtify an im- 

priſonment, on his own bare ſuſ- 

picion. ibid. 

In what caſes à conſtable may arreſt 

pight-walkers. ibid. 

The 2 of a conſtable under the 

Ed. 3. c. 14. 1. 

The killing of aa aſſiſtant is the ſame 

as killing the conſtable. ibid. 


Coutinuande. 


how: an! en ; 
by c 


238 


what not. 3 313 1 


42 cop 
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Copppolds and Coppboldera. 
Copyhalder has only a poſſeſſory pro: 
perty in timber- trees. Page 68 


Surrender of a copyhold without ad- 
* mittance of the ſurrenderee, veſts 
no title. 73 
Of copyholders forfeiting their eſtates 
by exceeding their authority, &c. 


94 

Coppbolds entailable without a ſpe⸗ 
cial cuſtom, 1. e. as not within the 

, une — 2 ER. 


++ WP. 


FI» =©S4s 


1 Nac 1 in 0 Syn 100, 101, more] 

One elected a e wege e man 
iin corporation, refuſes. 132 
See the Conſtruction of a corporation 

-f charter. as to the power of mak 
ing foreigners freemen. 9388 

| One abdicates his being a burgel, r 
= t member of a corporations, . 75 
| See alſo mandamuu.. 275 


£10: sud aso aft do bent 424 


0 | *. _Cofte- A 4g, « 


16125 Ven wit) D 4 iti 1:0 Hi 


y 
7 
h 


Coſts given on diſcontinnances, G.. 


962 bau ald: hub tio Mios. 89. 470, 


hy | Where full caſhe inxreſpaſe; — 1980 


| Tod cunts by an adminiſtrator, one 
1 on a promiſe to the inteſtate; the 
other on a promiſe to himſelf, the 


plaintiff if-xonſurr: ſhall pay coſts — 
the whole. 
inft 1 


Where " cots ſhall be "a 


Tors. 


* 


= 


35874}. 
e | | F.- iy. * 


lor the mY 8 a ſpecial verdict, where 


ere is a general verdict as to part, 


againſt ſome of thedefendants.P.304 
Of the coſts of a new trial, in cale of 


A copyholder bound to repair, the 
lord cuts his timber, — lies. IR 379 
18 
Difference Lens capybeld; and free- Spot. 
tolds, when held of a manor. 53 Covenant by the heir for a breach in the 
of ſurrenders of copyholds for life, time of his anceſtor. 2, 45 
with remainders over. 57, 58 Covenant, and the breach aſſigned af- 
2. If Free- bench of a copyhold tolls an ter the declaration. 133 
. intervening diſcent. 70| A: covenant not to. ſue one of t 


obligors, no Og as to the 


reſt. . 254 

Courts. "See Bank le Roy and Jus 
riodicion, | 

Of court- rolls. HED . 


Of courts inferior, and their juriſdic- 
tion. ** 7 
Of entering judgment in inferior 
courts. 275 


 Cuftome. 1 


| Confuctuds is = proper word for a 
cuſtom, and ufitatum Fuit is not 
_ ſufficient, © —_ 24 
Of cuſtoms in general. 68, 161 
| * & 108 
Of the cuſtom of manors. 98, 145 
| Cuſtoms of merchants. 5,24,92& 190 
Of gavelkind. 160 
In reſtraint of trade, ill. 48 
eee of London. See London 


r F 
b 1 & 0 8 Bre 98 15 
ftv; v a | 
> . 
7 | 4 
Damages. See Cots any o ere 
tutto. 3 


Promiſe to the inteſtate, and a _ 
miſe to the adminiſtrator Joined, a 
N dos 0 on 2b remitiit , 


We. FATE 


rennttit damna as to one will help 


e. Page 126. See 24 | 


Several damages, but one judgment. 
224, 25 

Note + 2 A difference as to prohibitions, 
when the proceedings are only for 
damages, and when to maintain the 
Juriſdiction of the common law 
courts. n 3 
Alſo a difference when the per quod is 


only for damages, and when 'tis the 


giſt of the action. | 204 
See allo executor. | 45 
Debt. 5s 


Debt againſt two huſbands and their 4 
wives, aſſignees of a term. 169 


Debt lies for a ſum of money deviſed 
as a legacy. 
So for a ſum. in groſs deviſed out of 
lands, 91. 
2. If for money delivered to buy | 
goods, an account, Cc. 92 
Debtor makes the debtee his executor, 
the debt, by his proving the will, is 
extinguiſhed. 39» 49 
Deſperate debts, except inſerted in the 
inventory, aſſets. 225 
Of che action of debt, and what may 
be pleaded therein 187 
In debt for money received by a third 
perſon, the defendant way wag his 
law, 
In debt for telt, a verdict on nil debet 
will aid the want of avertingattorn- 
ment. | 324 


Non dimiſit is a a ſort of general idue in | 
debt tor rent, 325 


| Declaration. See Adlon. | 


: | | * 1 
Two counts in a declaration, one of 


them ill, is error in toto. 24. 2 5 
Declaration on a promiſe to the tel⸗ 
tator, proof of a promiſe to the 
E executor, will not ſupport | 


"IL STO on” 


Debtee executor. to the debtor, muſt 
declare with a profert, &c. Page 40 
If time for entering a declaration is 
expired, the declaration tho” not 
enter'd cannot be amended. 92 
Yet ſee a declaration amended, (the 
miſtake being evident,) after iſſue 
joined, 45. See 198 
The import of foreign uſances to be 
ſhewn in the declaration; contra of 
inland uſances. 92 
Where in covenant, &c. a title muſt. 
be ſet forth in the declaration. See 
Title, and 179 
Declaration in debt for rent, on a de- 
miſe by mentionat exifiit”, is ill. 258 


Decoy. 


91 | Its nature and uſe, Sc. See 7.59 1 31 


Deed. 
A * dated at B. maker it local, 51 
Ot witneſſes to deeds. See 202 


Deer-ſtealers. See Canttable. 


Acceſſories to deer-ſtealers are felons 
within the ſtatutes. 235 


Deka ult. 


If a man be in court under a duty 
to plead, and does not, it is a de- 
fault; and judgment may be enter- 
ed thereon. 
What amounts to a default ot the te- 
nant in formedon; and what is the 
conſequence. ' £2301 l 


If an eſſoin turns to a default after ap- 


err a . cape 8 34⁵ 


1 


Soy Demurrer. .f 


See tbe advantage of —— ro an 
ill TINS bn 2 


N & xt J e * . = I's l 


Oelke. 


333, 340 
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Deſcent. 


The anceſtor need not be ſeiſed, to in- 
title the heir to take by deſcent. 
Page 371 


Detinue. 
In detinue the value is material. 


187 


A deviſe what. N K. 122 
The effect of a deviſe in equity, be- 
fore the ce of "a deviſor's 
title. es 
Of deviſes to an 1 in ventre ſa 
mere; their origin and hiſtory. 1014. 
2809, 295, 301 
The deviſor muſt be ſeiſed at the time 
of making the deviſe. 122 
Deviſe of a term, to the wife for 18 
years, remainder to the eldeſt ſon 
for life, remainder to his eldeſt ifſue | 
male, not in ge, is a good deviſe. 
285, 292 
80 a deviſe of a term to A. for life, re- 
mainder to A. and B. and their 
men- children, not in «fe, is a good 
deviſe. 28 5, 297 
In conſtruing deviſes, judges not only 
conſider what does, but what may, 
happen. 283 
Where the teſtator's intent is con- 
trary to law, the deviſe is void. 286 
wy ara aug Ape is 
ill. 90, 29 
A deviſe to the ſirſt fon of J. &. 122 
good, but by future words, and not 


even then to a . ſon. 5 | 


In erde deviſes ſhall be teanſpoſ? 


ed, to effectuate the teſtator s inten- | 


tion. 292 
Deviſe to a monk for life, and after his 
: deecaſe to another, the other ſhall 
take preſently. 2 


"But if a deviſe be to one after the de- 


Ceaſe of a monk, the deviſee can 


take oothing till after the monk's 
death. Page 294. 
Deviſe to one, 11 years after the de- 
viſor's death, is a good deviſe. 295 
Where a man intends a preſent deviſe. 
it ſhall work ſo, or be void. 76:7. 
Deviſe that if J. S. dies, his heir ſhall 
have ſuch lands, ſeems to be N 

1 

When the law takes away the firſt de- 
viſe, it will have the fame effect, as 
the act of God ot the party. 298 
Deviſe to a man, et primogenite filio ſuo; 
if he has no ſon, he ſhall take the 
whole. 298, 9 
Devile to a perſon not in efſe is void. 
299 

A deviſe to the heirs of the body'i is a 
preſent deviſe. 300 
If the deviſor does not ſufficiently de- 
ſcribe the , his words ſhall be 
taken ſtrictly, tho' it make the de- 
viſe void. ibid. 
Deviſe to one for 50 years, if he ſo 
long live, and after the expiration 
thereof, to the heirs males of his 
body, be is only tenant for years. 
300, 301 

Deviſe to teuſiees for 11 years, and 
then (without reference to the 
term) to the firſt ſon of G. J. not 
in ce in tail; remainder in tail to 
the firſt ſon of R. C. the firſt eſtate 
to the firſt ſon of G. J. is void, and 


the remainder good. 282, Ce. 
Devile to . B. or life only, remain 
der to his iſſue male; 7. B. is te- 
nant for life, and not in tail. 
346, Cc. 


But a deviſe to M. for life, (omitting 
the word onfy,) and after his de- 
ceaſe to his iſſue, with remainder. 
over for default of ſuch iſſue, * 
M. tenant in tail. 

Deviſe of land to A. for life, ro 15 455 
Fat bis will and pleaſure, is a 
fee; but to A. for life, and after bis 
deceaſe to give to whom be will, is bue 

an 


an eſtate for life, with a power to 
diſpoſe of the fee. Page 349 
So a deviſe imperpetuum is a fee, but 


imper petuum during his life is not. 


ib1d, 
Deviſe to a man and his chi/dren, not 
in eſſe, makes an eſtate tail. 348, 


But a deviſe to one for life, ef non 37 
ter, with remainder to the ſons of 
his body, is only an eſtate for life, 
„ 
Deviſe of all my lands and heredita- 
ments, gives a fee. 90 
So lands and hereditaments deviſed to 


an executor, in truſt to pay debts, 


Sc. carry a fee. 102 fo 104. 
Deviſe of a ſum of money in groſs as 
al See Debt. g1| 


See lands deviſed, whereof the devi- 
ſor was not ſeiſed. 10, 107 
Where a deviſe to two equal is a 
jointenancy. „109 
Deviſe of all my lands, &c. For to ex- 
tend to thoſe 
ing of the will. 
A deviſe to A. and his heirs, and for 
default, Se. over to another, gives 
a fee. 207, 208 
So a deviſe to A. paying a ſum to B. 
within two years, A. has a fee, 208 


BE +4 b 


Ditavlity. 


+7 140 


F 
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155 hit caſes, the diſability of the | 


"anceſtor affects the heir, 359, 365, 


How far a popiſh rdcufibit 1 is aicblca. | 
7, &c., 


35 
A perſon under a legal diſability may | 


take for others, but not for him- 
elf. 359, 370 


Dittent. 


Touching the diſcent of cutomary 
lands. 


* 


U 


On a cuſtomary diſcent to the youn- 
ger ſon, Q If the mother's eſtate 
for life intervening, ſhall hinder the 
diſcent to the elder fon. P. 98, 99 


Diſcontinuance of Actions, &c. 


Diſcontinuance of ſuit by death. 136. 
Of Diſcontinuances on paying colts. 


170 & 259 
Oiſtreſſes. 
Where a diſtreſs eſcapes, tho' againſt 


the diſtrainer's conlent, no remedy 
for damages. 21 1024 
Diſtreſs cannot be after the term end- 


urchaſed after mak | 
121, 148 Zo 1634 


— 
= 


107 


| 


ed. 204 
Note the eaſe 203, 204 
See now the late Bra 2 better Por 

ment of rents. 

Divozce. See Þnsband and Wife; 
Children: born after a (dann are baſ- 
| . | 106 


"- 


p—— 
* 


l 
Ejedment. See Declaration. 


The rene cannot be changed in a 
ſeire facias on a Jn9gment, in a2 
Men « 

Wee will not lie for the 4 — 
of the legal eſtate againſt the right- 


ful pernor of the profits. , 376,7 
Entry! without right ſignifies nothing. 
363 


Where tenant in tail is diſabled, or 
the eſtate barred by fine, the re- 

. verfioner cannot enter Aae the 
life of tenant in tail, It 368, 374 


| * Ettor See @irits, 


The court 2 a aug error. will 
take judicial f hotice, 0 private, cuſ- 
toms, &c. 68 

5A ; Error 


2 


The 


TABLE. 


Error on a judgment in an eſcape. 
Page 69 

Of wales of error from Jreland. 62,|. 
104. 257 

In an i appeal. of murder apainſt three, 
all may join in error. 70 
Execution Nr a writ of error, is 
OL, n 197 
See Writ. 
Error on a blank declaration yet 
judgment affirmed. 219 
No ſpecial bail in error on a bottom- 
2 res-· bond. 260 


| Eſcape. g 


No FI can be where the arreſt © is 
le 


A 8 permitting a priſoner to. go 
at large, is an eſcape, and ” 
aoler indictable. 


Bond to ſave harmleſs againſt foal. 


Of voluntary and negligent eſcapes 
1 


Error in «judgment on an er: 69]. 


| Eoin. 5 
Eſſoin is an excuſe for not appearing. 
8 
The vouchee has liberty to av 
eſſoin, as well as the tenant. 342 
To grant an eſſoin, where none lies, 


is | erfongour 3 but! to deny! it, is not. 


| 34 
If an eon turns to a default Ates 


p compact petit cape iſſues. ibid. 


_ Eftray. See Tender. 
Enates-a: 7 a 57. 56. 2 And 
ce Devile. YM 


Edidente. N 


Of che evidence in account. 187 


i n . 


50, 510 


| 
1 
a 


by 85 


: Wichin ** time an execu 


How depoſitions taken in Ireland may 
be made good evidence here. P.210 
t 212 

In an action by the W for aſ- 
faulting the wife, 2. If the wife 
may be evidence. 224 
The evidence of one irregularly diſ- 
franchiſed, refuſed. 225 
Yet evidence on a preſcription for a 
toll, apy: be given by the payer. 
ibid. 


A factor may be evidence for bis maſ- 
ter. 226 
One under twelve may be evidence, 
if he — danger of an oath, 
Se. 228 
The maſter is no | evitience of paying 
money; contra of a ſervant. 261, 2 
One not a witneſs to a deed, may be 
evidence of its execution. 262 
9] Anſwer in Chancery, by one of the 
r is good eridence of & 


What m may be given in evidence unter 
the iſſue of a dimifit. FR" $85 . 


eren. See Pils of Excep- 
tion. 

 Executo)- | 

Where damages for not repairing a 
farm ſhall be recovered by the heir 
or executor. | 45 

If a man deviſe, that his | executors 

ſhall fell his land, and they ſell 


it accordingly, che vendee is in 
by the will. 288 


e . gr 


de- 
283, 289, 


vide muſt take effect. 
296, 7. 307 


| Deviſe to ſuch one of the daughters 


of A. as. PEE IO TOR a Nor- 
o 


[ 


The T AB L E. 


ron in fifteen years, is a good exe- 
cutory deviſe. P. 284, 285, 291, 293, 
297 

The ſeveral ſorts of executory deviſes, 
and their hiſtory. 286, 295 
Executory deviſes cannot be barred by 
a common recovery. 284, 288 
Deviſe to A. for 21 years, remainder 
to the right heirs of F. S. is a good 
executory deviſe. 291 


Executory deviſes are aa per- 


plexed, and why. 294 
Deviſe to one, till her ſon ſhould at- 
tain the age of 21, but if he ſhould 
die before that age, to the heirs of 
another, is a good executory de- 
viſe. 301 


Excommunicato Capiendo. 


An inhabitant of Torkfoire excommu- 
nicated in Worceſter, dioceſe, and 
well. 83, 84 
See ſeveral writs of excommunicato ca- 


piendo quaſhed. See the exceptions, | | 


172, 17 
See one taken on an excom' cap diſ- 
n he being liſted a ſoldier. 


191 


Exccutſon. 


One taken in execution, pending a 
writ of error, diſcharged. 197 


| LE. alſo (Urits. 


Extoꝛztſon. 


A certiorari of articles againſt a clerk 
bol the peace for extortion, 80, ol, 
| 2 
Indictment againſt Ng for extor- 
tion, &c. | 137 
Note; Every extortion is an actual 

treſpaſs; per Holt Ch. J. ibid. 


| Felony. See Acceſſozfes, and Deer- 


F. 


Falſe Impriſonment. 


If the defendant's name be miſtaken, 
the officer arreſting him is liable to 
an action of falie impriſonment. 

Page 248 


Falſe Latin. 


Falſe latin will vitiate a writ, unleſs 
where the writ ſets forth the whole 
caſe, &c. 237 


Fee-ſimple. See Deviſes and Fines. 


ſealers » 25. 


Feme Covert. See Dusband and 
Uke. and Baſtard. 


. 


If a fine be levied, without declaring 
the uſes, it ſhall enure to the co- 
nuſor and his heirs. 318 


[IF tenant for life levies a fine, it car- 


ries a fee, but he commits a forfeit- 
ure. 10 
The nature and effects of fines * 
common recoveries, as to the raiſ- 
ing and altering of uſes. 181, 182, 
Se. 
A deed, a fine, and a recovery, but 
one conveyance. 184, &c. 
Huſband and wife levy a fine, and 
four years after by deed declare the 
uſes, the oſes are well raifed. 196, 
I 
A fine levied, but no declaration * 
uſes, and afterwards a recovery ſuf- 
- fered; Acre, If to the uſe of the 
conuſor or conuſee, 210 60 414 


- Fines 


— — 
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Fines and Penalties. 


A juſtice that has m—_ to fine has a 
power to bail. Page 52 


* , 


-Forteiture of Eſtates. * Fines 
aud Coppholde. 


of forfeiture of an eſtate tail for trea- 


fon. 374 
In what caſes the kiog is entitled to 


forfeit res. 


* 


Foꝛgery. 


The word ſeienter held neceſſary to be 
inlerted in an indictment of forgery. | 


Sed gucre. 105 0 Page 3 
Foxcible Entries and Detainers. | 
A conviction of forcible. entry quaſhed 


for want of manu forts. * 235 


Where a juſtice of peace finds a for- 
eible detainer, on his own view, he| _ 
muſt immediately commit. 52 


; Nees ; 'A: tenant at ſufferance is not 
within the ſtatute of forcible. en- 
tries. — 1 | 273 


' Formevon../ 


F 


What the. proper 1 18 again 


tbe tenant, on the <defevie of the 
vouchee. | 
Proceſs againſt the tenant. © 337 
— * en 342 


Frauds. 


Several Segen jointly indicted of 
fraud in collecting the publick mo- 
+ nies, and applying it to their gy 
uſe. 


79 
Iadidment for cheating by a falle pre- 
tence lies rot; contra if by a 'falle| 


token. F = WA 


| 


366, 367, 370, 374 


335, Sc. 


©. 


- Gavelkind. Sce Cuſtom. _ - 


General Pardon. See Pardon. 


Good Behaviour. 


A juſtice muſt ſet forth the cauſe of 
his ſuſpicion, before he can require 
ſureties for good behaviour, P. 248 

Perſons taken in houſes of ill fame 

may be held to good behaviour. 


Grand . 
When i it ſhall iſſue, and what it is. 
Bo | 337» 8 
. Grant. FIRES 
Definition \f fort. is 
H. 


Habeas Coppus. See Commitment. 
No bail on a habeas corpus to bring up 
a pick- pocket. 261 


- Hereditament. - J. 


The word bereditament imports a fee, 
Sc. | 102, 103, &c. 


Heir and Anceſtoz. 


Where the heir may recover damages 
' or not, for not repairing, &c. in 
the life of the anceſtor. 45 

Tie mate of the ſame import as berrs 

male, in a deed of * 120, 

* 


vic. 


214 2 
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Pighways. 
Error to reverſe a judgment in an in- 
dictment for not repairing a high- 
way. Page 56, Q. 273 


Pusband and Mike. 
dence. 224 


For what debts of the wife the huſ- 
band is liable, 241 


A. having a former wife, marries an- 


Other and receives her rents, the ſe- 
cond may have indeb aſſump againſt 
him. 146, 147 

Debt againſt two huſbands and their 
wives, as aſſignees of a term; 9, if 


it lies. 169, 170 
A feme executrix muſt join with her 
huſband. 177 


When the huſband and wife ſhall 
Join in a battery of the wife, or not 


204 
The huſband not obliged to pay Jebts 


contradted by the wife after elope- 
ment, | 241 


J. , 


Teofaile. 


After verdict, no advantage to be taken 
of an ill plea, but it may be aided 


by ho ſtatute of all. 2 
' Imparlance- 

No plea i in abatement ordinarily allow- 

ed after a general imparlance. 2 
Time of imparlance.on Mat . 
for a libel. 
Jmparlance not to be granted urle 

prayed by the pattx. 2 


* 9 


Anded Aftumpſit. See Atfoy. 


See Evi- 


 Indifment. 
The word ſcienter neceſſary in an in- 
dictment of forgery Page 3 


A new trial, where an indictment 
was tried by proviſo of the defend- 


ant 4 
Act of parliament not well ſet fort 
in an r the indictment 


quaſhed, 113 
An indictment may be good for part, 
and void for the reſidue. ibid. 


A conſtable indicted for not execut- 
ing a juſtice of peace's warrant 114 
Inditment againſt a baker for exereiſ- 
ing his trade on a Sunday. ibid. 
Inditments on the ſtatute of recuſan- 


CY ibid. 
Aiders and affſtants in deer-ſtealing 
4 indicted as felons. 53 


Not returning a warrant whereon 
publick money is levied, indict- 


able. , $3» + 
Indictments for not repairing high- 
| ways. 6, 27 


An officer, (conſtable, &c. ) indictable 
for not impriſoning one 9 
I 
Indictment for uſing the trade of a 
milliner, not having ſerved as an 
E 8 63 
For keeping an ale. houſe with- 
out licence, quaſheg. 149 
A crime againſt religion is indictable; 
contra of a crime againſt morality, as 
writing an obſcene book, Cc. 142 
Two Ie quaſhed, their cap- 
tion being by juſtices pro burgo, in- 
ſtead, of burgy, Ec. 
Indictment for words of a Juſtice 5 
peace, lies not. 166 
Of a ſtranger .excrcifing 8, trade 
here, A not pu rfping "om 
ſtat. 1 7121 167 
No indicttnent lies on the ſtatute of 


uſury. 17 
lodictment for taking goods (loniant. 
ly quaſhed, 207 
53 Indict- 


— —_— 
. 
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Meine for refuſing the office of 
{int „wer, e. being duly elected. 
Page 215, 8 
For cheating by a falfe pre 
tence lies not; contra if by falſe to- 
kens 5 222 
For murder of Dent a conſia- 
dle. Ki 2242, 243, Ec. 


Lutttin Court. See Courts. 
 Infozmations. 


4 Two informations for tumults, (riots, 


Ge.) quaſhecd. 115, Ge. 
of aidavits on motions for filing in- 
formations, | 141 


Information for refuſing to act as com- 


mon- council-man, denied. 142 
5 In nature of a quo, warrants, 
judgment by mbil dicit and a > capt 
atur, &c. {23 parom. 5 235 


Innuendo. See 99. 100. 25 
Inquiry. See Crit. .- 
nene cf © Dees, bee 109, I 16. 


IJuitution and, Wlan. 


a ißt only inffftored cannot * 

treſpaſs, or ſue for the temporal 
profits till indoction. 46 
Ergo he cannot ſue for 


1. a ibid. 


1 
Bus per Hott; 1 * intitled to the 


ſpiritual profits, r 900 
deere daddeln. n 


| And he may be wen. In the ſpiritual 


court, if he neglects his cure, &c. 
defore induction. 1567. 
A biſhop gravts a vicar-general- 


| 1 thip, excepting the power of in- 


e and en V if good. 
* 62. 63 


dener See Deve deſperate. 


- "1 nÞs 


at tithes] 
before indoctios; 3 for a are tem- 


— 


Where a deviſe to two equally ſhall 
be a jointenancy or tenancy in com- 
mon. Page 108, 109 


Toint Merchants. 


No ſurvivorſbip of the intereſt of 
joint merchants, (or accounts) 22 3 


| Tolnture. 


Tenant in tall cannot make a jointure | 
without deſtroying his eſtate. 3 54. 


How the heir ſhall take, when the 


wife dtn her en. 371, 2. 


Ireland. , 1 


Of, write "of error from Treland. See 


Erroz. A mp 257 
of the power of the eee 


the 705 forfeitures. 104, 10 5 


7 Int Pale. See Þeirs Pale. 226. 


— - 
. 


Iſſut. 


The word iſſue i is a good name of pur- 

chaſe. 348, 352 
And there is no neceſſity to make it a 
word of limitation, but to give ef- 
ſect to the teſtator's intention. 761d. 


Judgment. 


Where ſpecial bail ſhall be © on error 
brought on a judgment. 

Where ,judgment ſhall be arreſted * 

affirmed. See Tit. Arte, and 3. 

| 66; 219, 220 

Where on «nil der judgments to yo 


given mnftanter, 
Of Judgments on ogg infor 


4 mations, Sc. 656, 235 


Jutisdidlon. 
- 


— — — 
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X nerium de Ryton & Conder, it is void; 
Jurisditfon. See Courts. : aliter in caſe of a ſubject. Page 319 
Where there is a defect of juriſdiction So of a grant of illum manerium de Mil- 


in the officer, the law never juſtifies | bene cum Sapperton. ibid. 
him. Page 248 In what caſes the king is intitled to 
Vet after judgment in an inferior court, forfeitures. 366, 367, 370 
the officer is juſtified, tho' the cauſe *F | | 
aroſe out of the juriſdiction. ibid. Bi3's Peerogative. See Pyeroga- 
in marg. | tive. 
Juſffificatton. 18 
Where in treſpaſs a juſtification for | | L * 
horſes, cows, and ſheep, is not good ; 
for horſes only. 219 | Leaſe, Ke. 
Jultices of Peace. See Certiozari, | Where a licence to occupy lands . 
Oꝛders, Pooz, &c. - mounts to a leafe, c.. 


| Where a publick tax ſhall be paid by 
Per Helt ; A juſtice that has power of | the leſſee or the leſſor. 237 


a Gnings. has a power to bail. 52 ner 
See the juſtices of peace's power in for-| : ©  _— 
cible entries, Sc. 42, 43, 52, 235 
ce pacis, or conſervatores pacis, à Ertot on a judgment ; in debt for. an 
good name for juſtices of peace 141 | amerciament affeer'd in a court - let. 
See appeals from the orders of juſtices re aſtable elecled at er 76 
he->f PI. onſta ecte 2 conrt-lect in- 
5 r 4 __ dicted for refuling the office. 227 
= | A A. preſcription. may be to hold a leet 
. at other times than magna charta 
PE I. appoints, 228 
K. 5 ben preſentments i in leets are remov- 


„ 
- 


ed by certiorari, the ſtile of the 


. King. N F court muſt be exactly ee 
If the king procure a ſubject, in con- | 
ſideration of money, to grant lands Levari facias.,. 


in tail to another ſubject, in conſi- 
deration of ſervices, it is within the 


Were, If cattle can be fold, taken 
on a levart rt in a court-baron, 


| (tat. of 34 H. 8. c. 20. 3. | 
But alter, it the grant proceeded, mere- Af TH, 1. | 2144 145 
ly from a ſabject. ' 161d. | © Libels. ger 5. 
Or nag, king, in G 1 of 10 e "= * the libel mr- 
So if the reverſion be once ſeveredfoorh curius polſticus. 78 
the king, it js no longer, wkhin the ! udgment on an information againſt 
| © Harare. 315 the author of, The country 1 


Where there are two manors, (Wien! 5 advice 70 the, Ker. Rape. 
and Conder) and the king grants ga- Nabe 
TORTS : | 


. 
* 


The 
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— 


caſe for a libel, or words. Page 99 


Contra, on an inditment or informa- | 


tion. | ibid. 
An inntendo will not make an — 


for a libel , where the 
ent matter is not certain. ibid. 


Licence. 
In what caſes neceſſary to go beyond 
ſea. 360, 1 
Limitation of Anon. 
Where the plaintiff ſhould reply ſpe- 


cially to a plea of the ſtatute of li- 


mitations. 37 in 1 


Limitations and Conditions of 
Eſtates. 


Th 


| The worth bf gipfel, ebndicion men | 


not '6rdinarily be conſtrued a limi- 


ration ; yet w 
main over for breach of a condition, 


much words ought to de intended a 

" Urhitation. 61 
See the taſe of s ſhalt oh a con- 
dition dent of a contitgent re- 
Un e are 1 
mitation over op. an indefinite 
milure of iſſue i 1 205 . 
But if the words ate *dying leaving no 
Me, or if * he ſhall tre witbout iſſue 
_ then after his deceaſe y' the — 

tion over is good. 1's Nd 

wi limitation of terms by way of ex- 
©"ecutory deviſe, is of late com- 
mencement.” 7 288 
Limitation of a term, to the ſon for} 
"fe; remainder tb the wife for life, 


remainder to the heirs males of thel « N 


f the fon, is void. 292 


009 

| We den ee is void, all the lichita-| - 
tions „ it ate vdide 
293, 4 302 


Aſo -. 


Juſtification may be in an action on the 


e an eſtate is to re- 


283 


where one eſtate i is given to a man, and 
another to his heirs, by the ſame 
conveyance, the word heirs is a 


word of limitation. Poge 347, 352 


London Cuffoms. 
Seo the cuſtom of Londen for a feme 


covert to ſue as a feme ſole, &c. 2 53 
The city of London has a power to 
qualify perſons, and to bind infants 
to ſtand to their indentures. 49 


3 1 8 — 


M. 


Wagna Charta. 
The infringement of magna charta, is 
a matter of June Concern.” : £46 
Banvamus. 


A rule touching the vote and: returns 
of manda mus . 64 
A mandemus to reſtore. A eder of 


Ipſwicb. 33 
A mandamus nee to 
the next of kin. 137, 138 


| Non fuit electur a good return, but not 
efefus & juratus. 174 
Action for falſe return of a mandamus ; 
verdict for the plaintiff, and motion 

. : fora ptremptory wandgemes.. 175 
Ambndamus to commiſſioners of the 
N Gr. to tax lands equally. 
206, 254, 255 

To retor a Capital burgels.. 


214 
The return in As mult be 
to che firſt writ of mandamus. 26 


The T AB IL. E. 


Pano; 


Lands which are not in ſtrictneſs parcel 
of a manot, may paſs by that name, 
in a conveyance, if they be reputed 
parcel. Page 317 

And there is no difference between a 

+ real and a reputed manor, 161d. 

The reverſion is parcel of a manor. 

ibid. 320 

Difference between a grant of the 
whole manor, excepting a part; and 
the grant of a part out of the whole 
manor, ibid. 

Whether the manor of Ormeſtir will 
paſs under the name of Ormeſeirk 

cum Auglion. | 319 

Where there are two manors, (Ryton 
and onder) and the king grants ma- 
nerium de Ryton & Conder it is void; 


aliter in caſe of a ſubject. ibid. 


So of a grant of lum MANERIUM de 
Milborne cum Sapperton. ibid. 
The ſervices do not paſs, by the feoff- 
ment of a manor, without attorn- 


ment. 32a, 314 


Manu fo2tt. 


A convifion of forcible entry quaſh- 
ed for want of manu forti. 235 


Martiage Settlement. 


Settlement to huſband and wife for 
life, remainder to truſtees for years. 
88 


nr Tho . Serchants 


Maſter and Servant: 


A ſervant ſent for money takes a note 
on one who fails, &c. 71872 


Receipt given by a ſervant no diſcharge | 


2 4 debt, Hans ſpecial 97 0 


Action of the caſe lies not by a carrier 
againſt his ſervant for loſing goods. 
Page135 
Where the maſter pays money, he is 
no evidence; contra of a ſetvant. 
| 261 

Yiſnomer. 


Miſnomer in entring a judgement, ; a- 
voids both it and the execution. 94 
Not of a bond 275 


Modus. 


pleaded, Sc.) is void. 60 


Moꝛtgage. 


An old mortgage, Ge. ſhall be deemed 
alets, Sc. 8 


Murder. | 
In what caſes: the killing of a conſtable 


is murder. | 248 
What is murder and what is only man- 


te quarrel or concern of another. 
ibid. 
If one out of malice aſſault another, 
tho' he be afterwards driven to the 
wall, yet if he kill the other it is 
murder. 1 
If one commit a treſpaſs on another's 
ground, and the owner kill him, 
it is murder, and wby. - ibid. 


See Appeals, and Jndi#ments, 241, 
242, 243, Vc. 


1 


* 


N. 
New Trial. See Trlal, and 
Page, 33. 
After. a trial at bar, it is not uſual to 
Stant a new trial. . in marg. 
ow The 


4 


| 


» .& 


Where a modus (being uncertainly- 


ſlaughter, when one interpoſes in 


— OO — — — — 
* - : 
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The crown does not pay coſts on a 
new trial. Page 379 


Nightwalkers. 
In what caſes a conſtable may arreſt 
nightwalkers. 248 
RMlubli ditit. 


Where, on a nihil dicit, judgment is » 
be given inſtanter. 

See judgment quad capiatur on a nibil 
dicit in a quo warranto information. 


: \ 235 
Non - canfoꝛmity. 


See a motion in arreſt of judgment on 
the ſtat. 23 Ez. for not coming to 


church. 


Mon- pꝛoſſes and Cefſat mocefſus. 
Note; The ptactice of entring non- 


2 cefſat proceſſus * | 


56 
e Notice. ö 


Where notice is neceſſary or not, for 


breach or performance of a con- 
dition. 48 
If a defendant will bring on a trial by 
_ proviſo, he muſt give the Py a 
rule of notice. 237 
Note; A writ of error is a sede, 
but to bring the attorney into con- 


: tempt, he muſt have notice. 272, 
74 
Of — hs new buildings, Ge. 


7868 
Per Powell; There cannot be a nu- 
ſance to market or franchiſe. Q, 67 


a 1 


— 


_ * 


S 
| Obligation. See Bonds. 
— 1 
38, 39 


—_ 


2 7 
. 


45 


Pers of Juſtices. 


Sec orders for keeping baſtards quaſh- 
ed, Sc. Page 59, 65, 106, 136, 
172, 178 

See orders of ſettlement quaſhed, c. 
64, 65, 106, 172, 204, 205 

Juſtices cannot order poor's proviſion, 
but on complaint of overſcers. 222, 


223. 
Oziginal. 


An ill original is not helped after ver- 
dict, tho' the want of one is. 582 


Dutlawry. 


No coun ſel allowed after outlawry for 
treaſon. 168 
See a writ of error to reverſe an out- 


lawry. 173 


/ 


P. 
Pardon. 


3 in the hand pardoned, where 
one was found guilty of manſlaugh- 
ter, on an appeal of murder. 254. 
Though a fine be pardoned by the act 
of general pardon, yet not the of- 
fence to a private perſon, 235 
Tenant in tail has iſſue two ſons, 
one before his pardon the other af- 
ter, and dies, living the elder, no- 
- thing can deſcend to the younger. 


36 
Aliter, if the elder had died in de 1 | 
of the father. ibid. 


Pariches and Pariſhſonere. 


Pariſhioners have a right to the view 
of pariſh books, 

A mandamus to reſtore a pariſh cle 

ho pariſhio- 

221 


de being elected by 
ners. 


1 


The T ABLE. 


A pariſh clerk not the parſon's clerk 
only, but the pariſhioners. P. 261 
And per Holt, though he be put in 
by the parſon, yet not removeable 
by him. | ibid. 


Patltament. 
When a ſeſſion of parliament held by 
prorogation ſhall commence. 113 


Parſon. See Pariſhes and Woe. 


Paupers. 


"Tis ex gratia curiæ to admit a defen- 
dant a pauper ; and if he pleads di- 
latory, &c. the court will diſpauper 
him. 84 


Pecultars. 


On a ſentence of a 2 the ap- 
peal is to the archbiſhop, and not 


to the biſhop of the dioceſe. 6 


Pertutit. | 
The word percuſſit implies a battery. 
Perpetuſty. 


What it is. 288, 296 
Odious to the common law. 296, 311 


petuity. | 289, 296, 312 
Petit cape. 


When it iſſues, and what it is. 337, 8 


I an eſſoin turns to a default after ap- 


pearance, a petit cape iſſues. 345 


Pleas and Pleadinge. 


The rules of pleading in account. 197 
Pleading over will not- cure a defect 
of ſubſtance in the declaration. 461d. 


ö 


Let bebe to 2D indictment, confeſſion 


Of pleading bankruptcy in the defen- 
dant. Page 207 in marg. 


ſhewing a deed. 317 
In pleading the grant of a reverſion, it 
was formerly neceſſary to ſhew an 
attornment. 322, 3, 4 
In debt on bond, payment of part is 
not pleadable. 34 
Where /on aſſault demeſne is pleadable 
or not in (battery) mayhem. 43 
Where ter-tenants may join or ſever in 
pleading. (See Huſband.) 65 
Where a general non damnificatus may 
be pleaded to a bond to fave harm- 


leſs; or not. 78 
Whereerrors are confeſſed by pleading 
in nullo t erratum. 143 


levy a debt, &c. by lerari facies. 


14 

Double pleading allowed on the — 
act of 4 & 5 Anne. 218 
In treſpaſs for taking cattle ; the de- 
fendant pleads poſ/eſionatus fuit, and 
held good fars ſhewing title. 219 
Admittance by pleading to an ill in- 
dittment does not make it good. 
227 


was by pleading, no evidence is to 
be admitted contra. 


| held well after verdict. ibid. 
See a falſe plea in bar to a fire far 
| - quare executionem non rejected. 274 


Poo!) See Ozders and Settle⸗ 
ments - | 

Appeal from a poor's-rate ſigned by 

juſtices to the ſeſſions, in what time. 

1 239,200 

An apprentice or ſervant may gain a 

ſettlement where the. maſter him- 


Pleading in "treſpaſs under a cauſe of 
ſulſpicion. 24 


ſelf has none. 
| p | Poor's 


' 


A man may plead dimiſit, without. 


Of pleading the cuſtom of a manor to 


273 
' Aſumpfit, and no breach alledged, yet 
The ſtatute de doris introduced a per- 


284. 205 


4 
rr * 
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Poor's, proviſion z juſtices cannot or- 
der it, but on complaint of over- 
, ſeers, Page 222, &c. 
Of poor's ſettlements. 106 


| Polen. 
The 56% 4 to be in court before mo- 
7 he poſe arreſt of judgment. 3 
Polt Matter General. 
Action againſt him for loſs of a letter 
delivered at the office, &c, 12 70 18 
Prerogattve. 
The Queen's debtor being in Newgate, 
turned over to the marſhal, in order 
to charge him in B. R. at the 
Queen's ſuit. + 


The law, in ſome caſes, will reſtrain 
"the exerciſe of the prerogative, 3 12 


: 
_ 


| Pheſeitation. See Inftitution, Ke. 


: Prifoners. 
Of priſoners eſcaping. 3.4 6 79 
Of charging priſoners in cuſtody. 3, 4 
Of diſcharge of priſonets. 36, 37, 191 
: See alſo Tit. Eſcape and Soldiers. 


- Privilege and Protettfon. 


A vexatious plaintiff ought not to be | 


DPioteſs. | 
When there is a default before appear- 
*ance, the proceſs is a grand cape ; 
when after appearance, a petit cape. 
. 57. | it, e 
All proceſs, ought to enſue its original. 
"CR 341 
ProceG againſt the tenant in. for medun. 

| 2 1 | | A a iſt the vouchee. 


79 


I © denied,) 2. 


Aure of a deed of leaſe and a bo 
| Razure of a deed of leaſe or feoffm 


x 


Peofeflion. 
Of a nun abroad, how tried. P. 362 


P2ohibitton. 


Of prohibitions to the admiralty. 5, 
30& 31 
To the Spiritual Court, viz. 
in ſcandal. See Words, 112, (117, 
140, 221 
After ſentence. (nota bene) 5 
Of damages in prohibition, MNete, 
the difference when you proceed 
only for damages, and when to 
maintain the temporal juriſdiction. 
263 

Piꝛoviſo. See Trfal, and 33. 


.. 2 — 


VN 
Quo Warranto. 


On a nibil dicit to a guo worranto in- 
formation, the judgment is quod ca- 
Diatur. | 235 


— 


R. 
Razure- | 
There is a difference between the ta- 
nd. 
316 
ent 
does not avoid the eſtate 317 
Recognſzance. 
If a defendant on his recognizance to 
try an inditment, by n pro- 
cures a wrong venire, &c. ſo as the 


indictment is quaſhed, Gr. per Holt, 
eee e. 


4; 


| 


337 
* 


: 
. 


— 


7% TA BL 


. * 
This is a forfeiture of his recogni- | 
zance. Page 4 

In the Common Pleas, on a recognizance, + 


a fi fac or elegit may go, but no ca- 


pias; aliter in B. R. 45 
Any of the judges of the reſpective 
courts may by the common law take 
recognizances, &c. | 
A recognizance to appear, &c. reſpited 


but not diſcharged. 200 
Is a record where taken, and 
local, Cc. 223, 224 


Appearance on a recognizance in B. R. 
mult be in-perſon, and not by attor- 
ay... * | | 253 


Recoꝛds. 
Of removal of records by habeas cor pus, 


certiorari or recordari. 142, 143 
That a recognizance is a record where 
taken. (2. a pocket recotd.) 223, 
224 


Recovery, | 


The nature and effect of common re- 
coveries, as to the raifing or alter- 
ing of uſes. 181, 182, &c. 

Executory deviſes cannot be barred by 
a common recovery. 284, 288 

The origin of common recoveries. 289, 

EY: x * 12 

Father tenant for life, with PEP = 

co his ſon in tail, by different con- 
veyances, the former cannot ſuffer 
a recovery. 30a, 3 

If the reverſion of an eſtate tail, creat- 
ed by the crown, be granted out to 
a ſubject, it is barrable by a com- 

mon recovery. | 312, 13 

The filling up of blanks, in deeds to 
make tenants to the præcipe, after 
the firſt day of the aſſizes, does not 
vitiate the recover 

When the judgment on a common te- 

covety is once given, the tenants to 

the precipe ate of no further uſe. 


? * 1 « i 1 


» 


316,320] 


ibid.| 


th. 


If the writ of entry be brought againſt 
a tenant of the freehold, the recove- 
ry is good, though he alien pend- 
ing the writ, Page 316, 320 

It ſuffices that there was a deed to 
make tenants to the pracipe, at the 
time of the recovery. 317 

Tenant in tail may ſuffer a recovery, 
but tenant for life not. 3 50, 364 

ln what caſes the court will pretume a 
good tenant to the præcipe. 363 

Where neither tenant to the præcipe 
nor vouchee have any thing, the re- 
covery is bad, ibid. 

To the recovery in all caſes there muſt 
be a good tenant to the præcipe. 


369 
Recuſant. 


How far a popiſh recuſant is diqabled. 
| 357. Cc. 


| Recuſant conforming ſhall be reſtor- 


ed. 366 
Remanet in Cuſtodia. 


Its nature and effect. 3.14 | 


Remainder. See Limitatfor. 


Where a remainder is not barrable. 
t £7 e 121 

Where there is no freehold in the 
particular eſtate, there can be no 
contingent remainder. 286, 291 

| Remainder to an infant in ventre ſa 
mere was always held good. 291 
The word remainder — a futuri- 
ry. ws . 292 
Where the grantee of the particulac 
eſtate is not capable, he in remain- 


der ſhall take preſently. * 299 


Remainder to commence after the ex- 
. piration of a non-exiſting leaſe, void. 

x ibid. 

Remainder over, after an indefinite 
failure of iſſue, is not too remote. 

2 | 8 | 302, 3 
e 


- 


\ > . 
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i there be tenant for lte, with re- 
mainder to his /ons or children ; the 
remainder veſts in them as * 
chaſors. Page 352 

Where a perſon is incapable at the 
time when the lands ought to veſt, 
they muſt go over to the next who 


is  intitled. 
Reniittit vanitic. See Demages. 


Repleader. 

Where an ive is joined which is 
wholly inimatetial, there mult be a 
tepleader. IP 

858 Replevin. 

The being bailiff is traverſable in re- 


plevin. 112 


See a i ſperinl not in replevin. 203, 


3734 


40 


| 


; 
| 


Goes 


Stelton. 


Abad replication may deſtroy the EY 


of action, (well — in the de- | 
claratiob, ). er, 


Reſcue. | | 


Ah attempt. to reſcue will Juſtify an 

_ affauht. om ay” 1 Wy” * 
enden. | 

Riga h of a benefice m pleaded, 
Tes bond of reſignation.) | 

| ' Reſummons. © 

Areſammans lies, where a cauſe is on: 

die or diſcoatinged. 

No reſummons lies but at the Ws; 
on * en | 345 | 
33 ' Keberfon. et 


If the revertion of. an eſtate wh cre- ——Cihnet lick keeper 
ated by the crown, be — out — j 
py 2 


17 " 


to a ſubject, it is barrable by a 
common recovery. Page 312, 13 
The reverſion is parcel of a manor. 
317, 329 

A grant to the crown in fee, taking 
back an eftate-tail, and leaving the 
teverſion in the crown, is a frau- 
dulent conveyance, and not with- 
in the 34 H. 8. c. 20. 394, Ec. 


| Rior. 
Two informations for riots is a cor- 
poration quaſhed, 100 
Robbery. 


A. is aſſaulted and ſeiſed in B. but car- 
ried thence and robbed in C. 8 
See there and 9, 10, 11 & 12, a con- 


ſtruction of the ſtatute of Wincbe/- 
ter thereon, 


1 


Scalibat. er Eibels and U ode. 
Stire Fatias. See Amendment. 


A ſeire Facias returnable die lunæ in 
tres — Nu, _ WI, becauſe 


ee e and Sea Aftaite. See 0 


miralty and Shlpe. 


| Of miu in the whiitrdtey ter feamens 


wages, Gc. 55 8. 3%, 43s Ge. 


Sefions of the Proce bee Julices 
and Wider s. | 


The tons cannot oe nile. 
tor to refund, 
other 


houſe of correQtion ſens cauſe, 235 
he 


The TABLE. 


_—_ 8 * «„ 


The ſeſpons cannot order one to _ al 
ſurgeon's bill, 


Settkemente. See Foo. 


Sequatur / ſuo pericu b. 
What it is, and when it iſſues. 343,4 
Sheriff. 
The ſheriff that begins an execution 
ſhall end it. 34 
Ships. 
Of hypothecation of hips, and the 
reaſons thereof. 30 
Soldiers. 


A ſoldier taken on an excommunicato 


capiendo diſcharged, he being liſted 
as the act directs. 191 
But one liſting himſelf after taken 
in execution, {hall not be diſeharg- 
ed. 234 
And ſo it ſeems where the inliſting is 
after N and before execu- 
Yon. | 252 | 


Statutes. 


Of ſtatutes in general. See Its 
ef Parifament. 

Zee the different rules of cooftraing 
ſtatutes made in aid of the common 
law, from ſuch as are made to ſup- 
port particular cuſtoms. 

Where the ſtatute is not truly ſet 
Ter POOR NE 
e 113 


Page 178 
1 14 Ed. 3. c. 6. Of amendments, Ec. 


161, Sc. 


| De ah ſadborib ia parcis. | Page 26» 


27, 28 


233 


1s K. 3. 6 3. Agaiaſt foreigners uſing 
trades. 167 


27 Eli. Of the city of Nyminſter. 249 
— Jac. 1. c. 8. Of ſtabbing. 247 
3 7. 1. c. 8. Of writs of error. 2 
12 Car. 2, Poſt-office. | 17 


122 Car. 2. Of diftributione. 14 2 


4. & M. Aiders in deer-ſtealipg. 2 
14 V. & M. Ot taxes payable by te= 
nants, Ec. 240 
4& 5 Anne, Amendment of the lay, 
& 44 
Conſtruction of the ſtatute of Bling 
beth, for the good government. of 
Weſtminſter. | 248 
And of the ſtatute de circumſpecte aga- 
tis. | ibid. 
Difference between the ſtatute of wills 
and of uſes, as to the words 2 
or perſons. 
Conſtruction of the ſtatute 34 K 3. 
c. 20. 310 
Roles of conſtruing ſtatutes pari ma- 
terid. Iz. 
The ſtatutes of 25 BY. 3-& 27 Bd. 3. 
do no repeal the ſtat. de r 367 
Conſtruction of the flat. 1 Jac. 1. 


c. 4. 357, 364, 368, Ge. 376 
— 8 Jac. Js C. 5 369, 300. 


Porrioular Statutes expounded, wits. | | 388, Sc, 374s 90 


Magna Cbarta, e. F Of courtdleets. 


27215, 227 
Wim. 2. 34. Of diftrefles, Sc. 22, 


29, &c. 


Finron, Of hue and cry. 9. 10, 11, Sundap. See 


Fe. 


—3 Cor. d.. 361, 368 
369, 37 5. 


See alſo Soldiers, Utes, Cſury, Gn, 


Indſupent. 176 
4 and Scite Facjar- 120. 


Super- 


8 H. 6. c. . Of forcible entries. 47 
25 H. 8. c. 17. Of preſerving game. 

. a 130 
31 H. 8. — Of monaſteries. 278 
The ſtatute of uſury. 174 
13 Eliz. c. 10. of deans and chap- 

ters. 238 


— 


The cauſe of ſuſpicion is traverſa- 


| Where publick taxes ſhall be paid by 


+ 


A renin at ſufferance is not within 


The 


TABLE. 


Superſeveag. See Writ of Erro?- 


Surety of the Peace. 


Though taken at the ſuit of one, yet it 
extends to all men. 109 


eratulige- See Uerditt. 


In what caſes the defendant, in account 
ſhall be allowed his ſurpluſage. 187 


Surrender. Lo Copyholde. 


e Sec 1 and 
Herchante. v 


Suſpicion. 


Whether a conſtable can juſtify an im- | 
pr ſonment upon his own bare ſuſ- 
picion. Page 248 


ble. f ibid. 


; IT. 
. Taxes. See Mandamue. 


Commiſſioners of taxes, how to be- 


have when they cannot tax equally. 
89, 206, 254 


the leſſee, and where by the leſſor. 
BIEN 237, 238, &c. 


0 enant at Sutlerance. 2 


the ſtatute of forcible entries. 273 
Boe IR. 


2 ender. 


amends, &c. a ter of an eſtray. 71 


uſt be of Juficient | 


Tenoz quid. See Page 96. 


on a tenor, and in what not. P. 187 
Term. 


Difference We a term and the uſe 
and profits of a ter. n. 285, 288 


Tefte and Return. 


In ſuits by original, fifteen days are to 
be between the zefte and return, both 
of writs and proceſſes, 255, 260 


Title. 


'Tis not neceſſary againſt a wrong- 
doer to the poſſeſſion, to ſet foi th a 
title in the declaration.' ' 

But on a reple vin, the title is neceſſary 
to be ſhewn in the n. 220, 221 


Trade. 


| A cuſtom in reſtraint of trade is ill. 
48, 49. 


Treaſon. 


| No counſel allowed after outlawry for 


treaſon. 168 


Trecc. 


Trees growing cannot be denomina- 
ted goods and chattels, (2. of nur- 


ſeries.) 113, 121 
See the differenet between treſpaſs 
and treſpaſs on the"eaſe: x 68 
Of pleading in treſpaſs. 2219 
Tender in treſpaſs muſt be of er 
ent amends. | EFT 
Full coſts in treſpaſs. 198 
Note; Treſpaſs is local, but rover 
tranſitory, 181 
Trover of pieces of ends of boards, and 


N the caſe of an eſtray. 89 
90 


well; ſo of a ſtudy o books, as was 
d. 66 


Trial. 


In what caſes the court will judge up- 


_ K CO" IE * 
PL — * 


The TAB L E. 


tht r 


Trial and New Trfal. 


Of trials on view. = Page 1 
New trial, where tried by the defend- 
ant's proviſo. | 33 
New trial denied in battery. 52 
Arreſting a witneſs to prevent his teſ- 
timony, good cauſe for new trial. 
141 

See the caſe of Lady Herbert and Shaw. 
| 111, 118, 119 
Motion for a new trial, by reaſon of 
letters wrote to each juryman by the 
party's father, (a nobleman) yet de- 
nied. Q. ibid. 
Motion for a new trial, becauſe the 
Feſtea eaten with rats, Cc. de- 


nied. 1 85 206 
Trover. 

The action of trover is founded in 

property. | 187 


In trover fot a horſe, the omiſſion of 
the price is cured by verdict. 7bid. 


Tythes. See Modus. 


A parſon cannot ſue for great tithes, 
Ec. 'till induction: 46 


V. 
Gagrant. 
Who ſhall be ſaid a vagrant, hawker, 
pedlar, Cc. 3 
Gatliance. 


In treſpaſs on the caſe, the verdict 
treſpaſs only, yet aided, _ 68 
Variance in an information ſetting 
forth a libel ad tenor ſeguen'. 84, 

| 85, 95, 96 
Oaꝶtbam in an order of juſtices, and 
Ofelam in a certibrari, no variance, 


171 


| See ſurpluſage in a verdit rejected. 


Variance inter the venire and diftringas, 
of Chiddington and Chedington, diſ- 
allowed, Page 230 

Variance inter a writ of error and the 
record, (not naming ſome defend- 
ants. Q.) — 240 

Writ of error quaſhed for variance 
from the original record. 346 

Such variance is now aided by ſtatute. 

| J ibid. 

Of variance between the original and 
declaration. 382 


Centre. 
A venire tefled by award of the court 
before iſſue joined. 80 
Genue. 


The venue cannot be changed in a 
Scire facias on a judgment in eject- 


+ ment. 263, 264 


Qerdis. See Qartance. 


64 
See a ſpecial verdict amended in a cri- 
minal proſecution. 84 


"Qicar General. - ; 


NQuere, If the office of vicar general 
can be reſtrained by exceptions, 46 
| 9. 62 


' 


Aoucher. 
The nature and effect of it. 339 
| 8 


Aſes. 


Declaration of alen on fines See 


Flute, and 96, 97 
Of uſes created by will. 152 4 163 
The nature and et of common re- 

coveries, as to the raiſing or altering 


of uſes. 181 70 185 


Uſes were deviſcable at common law. 


einen 
- FE Ditfer- 


-_ 


_— OO — — — we 


J 


* 


| Mages of Seamer. 


cake futurely. 


1 


— — 2 


Difference between the eee of *** 
and of wills, as to the words perſon 


or perſons. Page 291 
If a fine be levied, without declaring 
the uſes, it ſhall enure to the conu- 
lor and bis heirs. 


Uſury. 


Conſttuction of the ſtatute of uſury. 
2 x 174 


I 
* k 4% 
. 
W . 
a þ 
+ # 


318 | 


The he Cs: the i intent of wills, if 
it be manifeſt and certain. P. 300, 352 

Rules for conſtruing wills. 348, 2 

No particular words are neceſſary, to 
make an eſtate tail, in a will. 352 


. * Witneſs. 
In the caſe of a corporation, #Hccman, 
who has releaſed all his right, is a 
good witneſs. 225 in marg. 


Mods. 


1 
Of ſearidalous words cognizable in 


courts ſpiritual, 48, 140, 208 


Wager of Law. 5 


The cauſe of wager of law. | 187 
of wager of law i in actions of account. 
i ibid. 


See Seamen. 
Warranty Collateral. See 103. 


| Eater-corſ see Adlon on the 
2 Calc. 25 ö 


{ 


Mays. See pigbways. 
calls. see Deviſes.and Uſes, | 


Lands purchaſed after a will made, 
paſs not by it. 148 70 163 
See a prohibition againſt proving a 
will made by a feme covert. 221 
Conſtruction of the ſtatute of wills. 
122 

What is neceſſary to — 5 a good will. 
10id. 

Difference berween the ſtatute of wills 
and of uſes, as to the words perſon 
or per ſens. 4891 
Where-it is N to republiſh a 
will. 122 
Where the auric Ptenda the deviſee 
{ball take preſently, his will ſhall not 
be ſo conſtcued, as to make him 


— — cognizable in courts tem- 
poral, viz; of a parliament candi- 
date. 193» 194 


|] ———— Of a juſtice of peace. 195 


—— Of a collector of charity, 
(denied). 220 
Of an apothecary. 221 
Aſpecial damage will intitle the plain- 

tiff to a verdict, though the words 
are not actionable. 220 in marg. 
Where ſome of the words found are 


— 


not actionable, the plaintiff may 


have a ven. fa. de novo. 257 in marg. 


Write. 


Where a bad writ may be helped $4 
the at. of jeofarls, Cc. 

An ill writ quaſhed by the party * 
ſelf. 9. 3 
Of zeſfte's and returns to writs. 

See Tefte, Se. 
A writ quaſhed for falſe latin. 237 
| Where e e die non tis void. 120 


2143 

A weigaf error is a aaa. : 70, 

78, 107 

And that without notice, 197, 273.1 
240, 272 


Bout to bring an attorney into con- 
tempt, he muſt have notice. 273 


Of writs Fort inquiry. 6s Inquiry, and 
121 


- £ 


293, 300% 
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D Eplication to a P 

as an attorney of C. B. that at the 
time of exhibiting the plaintiff's 
bill, the defendant was in cuſtody 


” 
* 


of the marſhal, under an Sabeat 


corpus cum cauſd. Page 167. 
"Special demurrer thereto. Bid. 
Declaration in account by the pre- 

ſent, againſt the la 

dens. 186, 
Bill of appeal of murder. 217. 

Plea of non-commerancy, and replica- 
tion thereto, Bid. | 

Plea of not guilty, and iſſue thereon 
award of ven. fac. with continu- 
ances, verdict, and final judgment 
for the plaintiff. Bid. 

Declaration in cAsE for diverting a 
water-courſe. 257. ITE 

Order of ſettlement, of a baſtard 
child, to the place of it's birth. 
267. | | *& 

Writ of error in B. R. on a judgment 
in ejectment in C. B. and return 

thereto. 277. 


. 


Declaration in ejectment, by original, 
for ſeveral manors, &c. 
lea thereto, of not gu 
Lid. 


16. 278. 
ilty, and iſſue. 


— 


te, churchwar- 


: 


| 


lea of privilege, | Special verdi& ; that R. E. being ſeif- 
|» 


ed in fee, made his will, and gave 
the premiſſes to truſtees for eleven 
years; remainder (without an) 
mention of the term) to the fi 
ſon of G. F. in tail-male; remain- 
der, in like manner, to the firſt ſon 
of R. C.; remainder over to his own 
right heirs. That R. E. died, as 
did alſo G. J. without iſſufſ. That 
the truſtees entered, and were poſ- 
ſeſſed for the term of eleven years; 
on the expiration whereof the de- 
fendant entered, as firſt ſon of R. 
C.; upon whom the leffors enter- 


ed, as right heirs of the deviſor, 
and made the leaſe in queſtion : 
and that thereupon the defendant 
re-entered. Page 279, Tc. 
Judgment thereon for the defendant. 
282. | 7 
Conuſance, in replevin, as bailiffs to 
the aſſignees of the reverſion of 
tenant for life, wh leaſed to the 
plaintiff, for rent tear. 320. 
Plea in bar thereto, Mt the aſſignees 
granted back the reverfion to te- 


plaintiff attorned. 321. 


| Repli= 


nant for life; to which grant the 


The 
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— — 


Replication thereto, and Ae on the 
grant. Page 321. 


Writ of error in 5. R. i in England, on] — 


the inſufficient reverſal of a judg- 
ment in f.rmedon, given in C. B. 
in Jreland, and reverſed in B. R. 
there; with return thereto. 
Writ of error, on the fame judg- 
ment, in B. R. in Ireland; with 
return thereto, 327. 
Count in formedon ; letting forth the 
title of the demandant. 328 
A 
| a of the king ; ęſſoin and ap- 
pearance of the vouchee; count 
againſt him; voucher over; effoin 
and default of the laſt vouchee; 
grand cape againſt him, and return 
*..thereto that he is dead; reſummons 


8 


of the firſt vouchee; his appear- N 
ance and eſſoin; default of the de- 


mandant, and judgment thereupon 
for the tenant. 329. 
Aſſigument of errors in B. R. in Ire. 
and. . 
Plea thereto in null of erratues ;' 
continuance and judgment of re- 
verſal, 332. 
Aſſignment of errors in B. R. in Sag 
land. | 


- Plea thereto. * in rullo of erratum. 
2 | | 5 


MVSEVM 


326. 


rance of the tenant ; voucher; 


Writ of ſummons. 334. 

— — Kelummons. 107d. 

— — Parvum cape ad valentiam. 
ibid. 


——— Magnum cape 41 valentiam. 


335. 
— In itinere. ibid. | 

Special writ of venire facias de vicineto, 
on an.information in the nature of 
a quo warranto, 378. 

Aſſignment of errors in B. R. viz. va- 
riance between the original writ 
and declaration.“ 380. 

Rejoinder thereto. 381. 

Information, in the nature of a quo 
warrants, againſt a capital burgeſs 
and counſellor of Brectnock. 383. 

Plea thereto, that defendant was duly 
elected, according to the charter of 
Philip and Mary, and the ancient 
cuſtom of , the borough. 384. 

Replication thereto, that defendant. 
was reſident out of the borough, 
and, traycrfiog that he was duly 
elected. 387. 

*| Conviction for deer-ſtealing, returned 
by the juſtice's adminiſtratrix. 389. 

Similar conviction, where the defcad- 
ant appeared by attorney, 391. 

Declaration in prohibition on a ſuit 


| 


for tithes of bullocks. 393. 
Plea thereto... 295. . 
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